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Noti ce of Proposed Rul emaking

The Federal Maritime Conm ssion ("Comm ssion" or “FMC”)
proposes to revise its regulations governing service
contracts between shippers and ocean conmon carriers to
refl ect changes made to the Shipping Act of 1984 ("1984
Act") by P.L. 105-258 (the Ccean Shipping Reform Act of
1998) and section 4.24 of P.L. 105-383 (the Coast Guard
Aut hori zation Act of 1998). Specifically, the Conm ssion
proposes to revise its regulations inplenenting section
8(c) of the 1984 Act and create a new 46 CFR part 530
whi ch woul d govern only service contract filings. The
Commission is proposing to establish new rules for
service contract filing and essential terns publication

revise its regulations to include the newy permtted
agreerment and nultiple shipper-party service contracts,
and make other conform ng changes. The Conmi ssion is
al so proposing an electronic filing system for service
contracts which is intended to reduce the filing burden
on parties and accomobdate the efficient processing and

review of what is predicted to be a | arge nunber of filed



contracts.

DATES: Submit conments on or before [INSERT DATE THI RTY (30)

DAYS AFTER DATE OF PUBLI CATION I N THE FEDERAL REJ STER].

ADDRESSES: Address all conments concerning this proposed rule to:

Joseph C. Pol ki ng

Secretary

Federal Maritine Comm ssion

800 North Capitol Street, N W, Room 1046
Washi ngton, D.C. 20573-0001

FOR FURTHER | NFORMATI ON CONTACT:
Thomas Panebi anco
General Counsel
Federal Maritinme Conm ssion
800 North Capitol Street, N W
Washington, D.C.  20573-0001
(202) 523-5740
Bryant L. VanBrakle
Di rector
Bureau of Tariffs, Certification and Licensing
Federal Maritinme Conm ssion
800 North Capitol Street, N W

Washi ngton, D.C. 20573-0001
(202) 523-5796

SUPPLEMENTARY | NFORMATI ON:

The Ccean Shipping Reform Act of 1998, Pub. L. No. 105-258,
112 Stat. 1902 ("OSRA') was signed into |law on COctober 14, 1998.
OSRA mekes several changes to the existing system by which the
Federal Maritime Conmi ssion ("FMC' or "Conm ssion") regul ates ocean
shipping in the foreign commerce of the United States. OSRA nakes

significant changes to the provisions governing service contracts

under the 1984 Act. On Novenber 13, 1998, the Coast Quard
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Aut hori zation Act of 1998, P. L. 105-383, 112 Stat. 3411, was
signed by the President. That Act also anmends the 1984 Act by
redefining the term “common carrier." Accordingly, the Conmi ssion
now proposes to update, redesignate and clarify its rules to
i npl enent the changes mandated by these |aws. Thi s suppl enent al
information presents these changes in detail.

The proposal seeks to carry over existing regulations
(particularly 46 CFR §§ 514.7 and 514.17) where they conport wth
the revisions to the 1984 Act nade by OSRA and where they represent
a sound approach. The purpose, scope, applicability and definition
sections, found in proposed regulations §§ 530.1, 530.2, 530.3 and
530. 4 are adapt ed from current §§ 514.1 (b) (purpose),
514.1(a) (scope) and 514.2 (definitions). These proposed rules
envision an electronic filing systemfor service contracts, and co-
ordinate the publication of essential ternms under section 8(c) of
the 1984 Act wth the publication of tariffs under proposed
regul ati on 46 CFR part 520.

OSRA fundanentally revises the statutory schene for tariffs
and service contracts. Tariffs are no longer required to be filed
with the Conm ssion. Service contracts, on the other hand, are
required to be filed confidentially with the Comm ssion, and nust
contain specified essential terms. Similarly, while OSRA preserves
the requirenment that certain essential terns be published, that

requi rement has been significantly scaled back and includes only
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the following ternms: (1) origin and destination port ranges; (2)
the comodity or commodities involved; (3) the mninmm volune or
portion; and (4) the duration of the service contract. Just as
significant to service contracting is the repeal of the "nme-too"
right for simlarly situated shippers. Carriers will no |longer be
required to offer the same contract terns to simlarly situated
shi ppers.

Anot her significant change nmade by OSRA is the authorization
of non-conference ocean common carrier agreements to enter into
service contracts. Furthernore, under OSRA, unrelated, multiple
shi ppers may enter into service contracts w thout necessarily being
nmenbers of shippers' associations. These changes significantly
free parties to make service contracts centered around the
realities of the marketpl ace.

The Conmission is mndful of several <conpeting interests
regarding the filing of service contracts. First, the filing
requi rements nust be crafted with an appreciation for regul ated
entities' interests in sinple, speedy and straightforward filing
procedures. Second, they nmust enable the Commi ssion to fulfill its
statutory duty to guard against section 10 violations and section
6(g) matters. This responsibility on the part of the Conmission is
especially inportant now that service contracts will be
confidential; potentially aggrieved parties will rely on Conm ssion

oversi ght. This will be conplicated by the predicted increase in
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the sheer nunber of service contracts filed. It is with these
goals in mnd that the Comm ssion proposes the follow ng
regul ati ons, designed to enable the Commssion to fulfill its
regul atory mandate while inposing a mninmal burden on regul ated

parties.

The Proposed Rule

The proposed rule redesignates the Commssion's rules on
service contracts currently in 46 CFR part 514 into a new part, 46
CFR part 530. The follow ng discussion covers the proposed rule's
treat ment of service contract filings; essenti al terns
publications; carrier duty to disclose to collective bargaining
agreenents; confidentiality; excepted comodity ("mixed") and

gl obal contracts; re-rating; and mscellaneous natters.

Ceneral filina reauirenents

Filing requirenents in the existing regulations (46 CFR part
514) as well as in the proposed regulations, govern initial
filings, anendnents, and notices of correction and cancellation.
In an attenpt to update and streamiine the filing system as well
as enable the Commssion to fulfill its statutory nonitoring duty
over service contracts, the Conmission is proposing to initiate a
filing system which would be conpletely electronic. Due to the

vol ume of service contract filings the Comm ssion expects after May
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1, 1999, adoption of an electronic, as opposed to a paper-based,
system appears to be the nost practical approach.

Gven the exceptionally short legislative deadlines and
limtations on resources available to the Commission, the only
vi abl e approach to inplementing an electronic filing systemat this
juncture would be to create a system adapted from the Conmmi ssion's
currently used filing system for the Essential Terms (“ETs”) of
service contracts. The proposed rule reflects this approach. It
envi sions accepting only electronic filings (including amendnents
to service contracts filed prior to My 1, 1999); anendnents to
paper-filed service contracts would al so necessitate the re-filing
in electronic form of the wunderlying, i.e. initial, contract
itself.

Wiile the creation of an entirely new, tailor-mde service
contract filing system could have benefits over the proposed
approach in terms of sinplicity or flexibility, the creation of
such a new system sinply is not possible before May 1, 1999. The
Commi ssion invites conments on approaches to establishing such a
new system however, and if warranted and financially feasible
could pursue such a strategy as a longer-term goal, treating the
proposed system as a transitional solution.

The Conm ssion has determned not to propose continuing the
paper filing of service contracts, based on an assessnment that an

i ncr eased vol ume of contracts woul d create unwor kabl e
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adm ni strative burdens on both the industry and the agency and
could substantially inpair the Conm ssion's ability to fulfill its
oversi ght, enforcenent, and nonitoring responsibilities. However
comrenters are welcone to address this matter as well.

The proposed regulation includes the details of this system
See, § 530.9 and Appendix A The Comm ssion solicits from the
industry its views on the benefits and limtations of this approach

and any suggested alternatives.

Resistration of filers

The proposed rule carries over the existing filing fees for
service contract and anmendnent filings, and for corrections to
service contracts. Also, provision has been made to "grandfather”
organi zations currently registered to file essential terns
publications, wth no requirenent that they submt a further
registration fee. Al individuals who presently possess an
or gani zati on mai nt enance | og-on be issued a new | og-on and password
for the new system Al'l other potential service contract filers
nmust pay the requisite fee and be registered for service contract
filing prior to filing service contracts. The proposed rule would
al so "grandfather" software which was certified by the old system
but would allow software providers to test their filing software if

they so desired for the sanme certification fee.



Publication of essential terns

OSRA continues to require the publication of certain essential
ternms of service contracts. Section 8(c)(3) instructs carrier
parties to service contracts to make these essential terns

available to the public in tariff format." The proposed
regul ati on suggests that carriers and conferences should be able to
satisfy this obligation in the sane way they publish their tariff
i nformati on under proposed 46 CFR part 520. Comments are solicited
on any other options which mght also be feasible and which would
affect conpliance with the publication requirenent of the Act.

In an effort to assist the shipping public find statenents of
essential ternms published according to this part, the Conmm ssion
anticipates nmaking a list of the locations of all such publications
avai l abl e on the FMC website. 46 CFR § 530.13(f). The Conmi ssion
requests conments this proposal

OSRA renoves the requirenent that carriers and conferences
provide "me-too" rights to simlarly situated shippers on their
service contracts. Simlarly, OSRA no longer requires carriers and
conferences to publish nost of the essential ternms of service
contracts filed with the Comm ssion. I't appears that allow ng
carriers and conferences to publish their (non-confidential)
essential terns by the sane nethod they publish their tariffs is
the nost efficient approach to the publication requirenent.

Ther ef ore, the proposed rule cross-references the technica
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requirements of the newy proposed tariff publication regulations
to effectuate the essential terns publication required under this

part.

Agreenents and service contractins

Conmmi ssion regulation governing the filing of individual
carrier and conference service contracts remins, for the nost
part, the sane as it had been under previous Conm ssion regul ation.
However, there has been one significant change by OSRA t he
additional authority for an "agreenent" (as opposed to only a
"conference") to enter into service contracts. This raises several
i ssues which the Commission will address in this rul emaking.

Oten, non-conference agreenents do not create a central
secretariat or authority to act on the agreement's behalf, nor do
they maintain a common tariff. Unlike conferences, therefore, such
agreenents may have no uniform or standard nmethod for filing or
publ i shing the agreenent service contract matters.!

Wth regard to non-conference agreenents, the proposed rule
i ndicates that any of the agreenment parties to the service contract

may file; if none of the parties properly files, the liability for

' Indeed, while the statute speaks of a "carrier or an
agreenent" entering into a contract, in instances where the
agreenent is not a distinct legal entity, the Comm ssion
anticipates that it is the nultiple carrier nenbers, rather than
the agreenent itself, who would be signatories to such a
contract.

ppi
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such failure to file would rest equal ly on all agreenent nenbers
party to the contract.

The question arises of how to require publication of
statements of essential terns by agreenents which do not have a
comon tariff. The proposed rule requires that each nenber of a
non- conf erence agreenent publish the statenent of essential terns
inits individual tariff, and reflect in its statenent of essential
terns the identity of the other carrier parties. 46 CFR 530.13(b).
The Conmi ssion wel cones any conments as to alternative approaches
by which non-conference agreenent carriers may satisfy the
publication requirenent of section 8(c)(3) of the Act as revised by
OSRA.

A simlar issue arises with the Conm ssion's policy regarding
the filing by conferences of service contracts to which fewer than
all menbers are parties. In the past, the Conmi ssion's policy has
been to inpose on the conferences the duty to file and publish the
service contract material for service contracts entered into under
the conference agreenent, in which fewer than all the nenbers would
partici pate. 46 CFR § 514.4(d)(5)(B). For service contracts
outside the scope of the conference, the conference retained the
authority to file on behalf of its nenber(s), but the carrier(s)
involved also had a separate duty to file. 46 CFR §
514.4(d) (5)(B) (2) (ii).

It appears necessary to revisit these policies at this tine.
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A requirenent that conferences file service contracts entered into
by a subset of its menbership would seem inconsistent with OSRA’s
new prohi bition on agreenent menbers being required to disclose the
terms of their contracts, as well as other provisions regarding
i ndependent and confidential service contracting. Therefore, we
are proposing that, for filing and publication purposes, contracts
entered into by sone, but not all, of a conference's nenbers be
treated in the sane nmanner as non-conference agreenent contracts.
46 CFR §§ 530.5, 530.13.

Finally, the Comm ssion must resolve how to handle re-rating
i ssues which mght arise under non-conference agreenent service
contracts. By definition, agreenents do not have common tariffs at
whi ch carriage under a term nated or cancel ed contract could be re-
rat ed. Therefore, if a service contract is rejected for not
neeting the filing requirenents, deadlines, etc., the issue of
which rate should be applied to cargo which noved under that
contract presents itself. One approach to this problemwould be to
re-rate the cargo at the tariff rate for that comodity of the
carrier which actually noved the cargo. 46 CFR § 530. 16. Wi | e
this is the approach presented in the proposed regulations, the
Commission is interested to hear any others which mght be

suggested in the comments.

Dutyv to Disclose to Labor O gani zations
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In light of the confidentiality of service contracts and sone
of their essential terns, CSRA anends section 8(c)(4) to require
that a carrier which is a party to or is subject to a collective
bargai ni ng agreement with a |abor organization must respond within
a reasonable period of time to that |abor organization' s request
regarding the carrier's responsibility for certain activities
related to cargoes transported under a service contract. The
Conmmi ssion is proposing, at 46 CFR § 530.8, certain definitions of
"reasonabl e peri od of tinme" for responding to a |abor
organi zation's request for information under section 8(c)(4) of the
Act. This definition reflects the concern that |abor organizations

are apprised of the handling responsibility for cargo before that

cargo arrives at the discharge port. The Comm ssion expects that
aggrieved |abor organizations wll use existing Comm ssion
processes in the event of nonconpliance by a carrier. The

Commission would entertain proposals for nore specific and
stringent rules if the existing standards and procedures prove

i nadequate in practice.

Comm ssion Confidentiality

Proposed regulation 46 CFR § 530.4 seeks to anmend the
confidentiality provision as foll ows: "Not hing contained in this
part shall preclude the Conmission from providing certain

information from service contracts to another agency of the Federal
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governnment of the United States as deened necessary."” O her
federal agencies, in the admnistration of their statutorily
mandated responsibilities, may have a need for service contract
information which will otherwise be filed confidentially with the
Comm ssion and which under the existing 1984 Act is disclosed in
t he published essential terns statenent. In an April 1, 1998 fl oor
statenent, the Senate bill's sponsor, Senator Hutchison, noted that

Federal agencies have expressed concerns over how they are to
ensure ocean carrier conpliance with United States cargo
preference |aw requirenents concerning shipping rates in an
era of service contract rate confidentiality. The FMC is
encouraged to work with affected Federal agencies to address
this concern.

Cong. Rec. S3320, (daily ed. April 21, 1998) (statement of Sen.
Hut chi son) . Simlarly, in an Cctober 1, 1998 floor exchange, the
Chairman of the Senate Commttee on Conmerce, Sci ence and
Transportation, Senator McCain, asked Senator Hutchison

to clarify the ability of the FMC to share confidential
service contract rate and service information wth other
Federal agencies to ensure that the U S.-fleet shipping rates
for preference cargo shipnents neet statutory requirenents.

Cong. Rec. S11302 (daily ed. OCct. 1, 1998) (Statement of Sen.
McCain). Senator Hutchison replied,

. ..l want to make it clear that the FMC is authorized to share
w th another Federal agency service contract information that
parties of the service contract have legally decided to
protect from public disclosure in order to enable that Federal
agency to ensure the conpliance of U S -flag ocean comon
carriers with cargo preference | aw shipping rate requirenents.
O course, that confidential service contract information
would remain protected from disclosure to the public
consistent with the Shipping Act of 1984, as anended by the
Ccean Shipping Reform Act of 1998, and other applicable
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Federal Laws.

Cong. Rec. S11302 (daily ed. Oct. 1, 1998) (Statement of Sen.
Hut chison). Thus, it is clear that the confidentiality afforded to
service contract information is limted to nondisclosure to the
public, and was not intended by Congress to fetter other Federal
agencies in their oversight responsibilities." It is therefore the
intention of the Commission to allow access to filed contracts to

Federal governnment agencies where appropriate; any such disclosures

will not jeopardize the statutory aim of nondisclosure of
confidenti al service contract information to nongovernnent al
entities.

Service Contracts with NVOCCs as shipper parties

Service contracts with non-vessel-operating comon carriers
(WNVOCCs”) remai n subject to special requirenents for certification
of NVOCCs' financial responsibility. See 46 CFR § 514.7(e) and 46
CFR § 530.7. The financial responsibility procedures in this
proposed rule conport with the proposed regulation at 46 CFR §
515. 27 (dealing with financial responsibilities of ocean

transportation internediaries).

2 Wth respect to Departnent of Defense cargo preference
| aw oversight, noreover, it also appears that the Federal
Acquisition Regulations, 48 CFR §§ 9.104-1(g), 9.105-1(c) (3),
15.404-1(a) (1), and 15.403-3(a), would provide the Depart ment
access to the service contract information in any event, although
in a less efficient and nore cunbersome manner.
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Exceptions and rejection

Congress has directed the Commssion to refuse to accept any
service contract dealing with commodities excepted from application
by section 8(c)(2) or receiving an exenption under section 16 of
the 1984 Act. S.Rep. No. 105-61, 105th Cong. 1st Sess., at 23
(1997) ("Report"). The Conm ssion proposes to continue to permt
the filing of service contracts which include both excepted and
non- excepted comodities ("m xed" contracts), in lieu of requiring
the parties to rewite their contracts to separate excepted and
non- excepted commodities for filing purposes. Therefore, the
Commi ssi on seeks conments on proposed regulation 46 CFR § 530. 14,
particularly regarding the burden that would result to filers if
service contracts were required to be drafted specifically so that
excepted commodities were not covered. The proposal indicates
that the Commission would refuse to accept for filing service
contracts which exclusively cover excepted comodities, in keeping

with the Report language.’®

3 The Conmission solicited conment on this subject in
Docket No. 85-6, Notice of lInauirv Concerning the Interpretation
of Section 8(a) and (8) (c) of the Shipping Act of 1984, as well
as Docket No. 86-6, Service Contracts. In Docket No. 86-6, the
Conmi ssion issued its Final Rule, 52 Fed. Reg. 23989 (June 26,
1989), and noted that "service contracts often include a mxture
of exenpt and non-exenpt commodities, so that a shipper can
obtain a better contract rate. Presumably, the ability to offer
service contracts on mxed commodities also benefits carriers.”
Id. at 23996. The Conmi ssion assunes that the sane holds true
for the shipping industry today, but solicits comrent on industry
practice and the burden which would be inposed if the Conm ssion
were to require that filed service contracts cover only non-
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d obal service contracts

Menmbers of the carrier industry have suggested that the

Conmmi ssi on shoul d accept filings of service contracts which include

terns covering both US -to-foreign and foreign-to-foreign

novenents of cargo (hereinafter "global contracts"). dearly, the
foreign-to-foreign activity lies outside the Comm ssion's
jurisdiction to regul ate. This issue was before the Comm ssion

previously in Docket No. 92-20, Service Contracts in Foreign-to-

Foreign Trades, Advance Notice of Proposed Rul emaki ng, 57 Fed. Reg.

18855 (Mway 1, 1992). That proceeding was discontinued, as
carriers, conferences and shippers' associations strongly opposed
the proposal to allow the filing of global service contracts. In
their comrents in that proceeding, several carriers and conferences
noted that there was no business efficiency reason to allow the
filing of global service contracts as "there was no conmmerci al
need" for the ability to so. In contrast, several |arge shippers
expressed their desire to have the ability to enter into gl obal
service contracts and to thereby sinplify and aggregate their
traffic and | ogistics operations.

Many commenters in that proceeding suggested that gl obal
contracting would severely interfere with or conplicate "ne-too"
rights. Furthernmore, the National Custons Brokers and Forwarders

Associ ation of American stated that allow ng such global contracts

excepted conmodities.

e
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woul d give rise to discrimnation in favor of |arge global shippers
that could commit to |arger worldw de vol unes. However, Congress
has elimnated the Commission's nmandate to guard against
unreasonabl e discrimnation (except with regard to clearly defined
protected classes), retooling the Act to place nore enphasis on
i ndi vidual contracting and the marketpl ace.

There remmins a concern, however, that allow ng gl obal service
contracts, 1in which rates in US trades will depend on m ninmm
volune commitnments calculated on a global basis, wll conplicate
the Commission's ability to nonitor and enforce carriers'
conpliance with their filed contract rates. Wiile there is nerit
to this point, the |egal obstacles do not appear to be
i nsur nount abl e. There is no bright-line geographic limt to the
Commission's ability to conpel information from carriers. Rather,
informati on sought mnmust be “not unreasonable" and "reasonably

relevant” to a lawful Conmission inquiry. United States v. Morton

Salt Company, 338 U. S. 632 (1950); Far East Conference v. Federal

Maritinme Commi ssion, 337 F.2d 146 (D.C. Gr. 1964). Ther ef or e,

if information about the volunes noving in foreign-to-foreign
conmerce is relevant to the question of what rate applies in a
U S -to-foreign trade (clearly a matter within the Conmm ssion's
jurisdiction), then it would appear that such information nay be
conpelled by the Conmi ssion. Moreover, we note that proper

adm ni stration of certain sections of the 1984 Act, i.e., section
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13(b) (5), redesignated as 13(b) (6) by OSRA, would seemto require
that the Conmi ssion have the ability to conpel information about
cross-trades. However , as a practical matter, audi ting
arrangenents wth global quantities wll undoubtedly generate
substanti al chall enges.

Sonme of the objections in Docket No. 92-20 focused on whether
gl obal volunes were consistent with the requirenent for the filing
of mninmm volune commtnents in public essential terns. Wi | e
that issue was nore inportant when parties had the right to “me-
too” the terns, it still has sone significance. The Comm ssion
proposes an approach that, when parties have a unitary mninmm
vol une conm tnent covering U.S.- and foreign-to-foreign trades, it
publish the amount in its public essential terns publication, but
clearly indicate for the public that the volune includes quantities
nmoving in foreign-to-foreign trades.

Furthernore, the concerns that conferences and niche carriers
had in 1992 nmay have disappeared conpletely with the ability of
non- conference agreenents to enter into service contracts. Under
OSRA, alliances, along with individual carriers, wll have the
ability to offer global service contracts. This ability, of
course, wWll also be affected by the Conm ssion's approach on the
treatnent of less-than-total agreenment service contracts, as
di scussed nore fully above.

Anot her question raised in Docket 92-20 was whether filing of
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gl obal contracts woul d sonehow extend ot her provisions of the Act,
such as the prohibited acts in section 10, to the foreign-to-
foreign |egs. It is clear, however, that there would be no
authority for the Conmssion to spontaneously extend its
jurisdiction in this nmanner. Therefore, it appears that there is
little policy or legal necessity to require parties to artificially
structure their conmercial dealings to be coextensive with the
Commi ssion's regulatory jurisdiction. Rather, a nore sound
approach would seem to be for carriers to enter into contracts
based on the requirenents of the global market, for carriers to
submit them in their true and conplete totality, and for the
Commission to regulate those carriers, their agreenents and service
contracts to the extent of its authority, and not beyond.

It appears that the significant revisions to the 1984 Act
necessitating sweeping changes to the service contract filing
regul ati ons, mnake this proposed rul emaki ng proceeding an opportune
nonent for the Commission to revisit the issues presented by the
acceptance of filing for both m xed and gl obal contracts. In |ight
of the regulatory changes nandated by OSRA, the current proposa
seeks to reduce the burden on the entities subject to the section
8(c) filing and publication requirenents, together with recognition
of the Commission's need to have the ability to easily access and
search the filed docunents. Thus, the proposed regulation allows

the filing of service contracts which include (but are not limted
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to) excepted and exenpted conmodities and service outside the U S.
foreign trades. The Conmi ssion is concerned that it not overburden
its filers, or encourage themto create artificial docunments which
do not reflect the actual underlying business agreenment which the

service contract represents.

I nl and portions of through npbvenents to Europe

Unlike the United States, it appears that the European
Conmi ssi on ("E.C.”) -- while permtting conference service
contracts for the ocean novenent of cargo -- prohibits conference
contracts which cover the novement of cargo to inland points in
Eur ope. Therefore, it seens that carriers in the U S -European
trade may participate in a conference service contract covering
U. S.-Europe ocean novenents, and sign an individual service
contract covering European inland transport for the same shipper
cust oner. A question has arisen as to whether these contracts for
European inland transport nust be filed with the Conm ssion. It
would seem that filing would be consistent wth statutory
requirements to the extent the contracts establish the European
inland portion of a through rate charged by a carrier in a U.S.-
Europe internodal novenent. However, the Conm ssion welcones
comrents on how it could mnimze the regul atory burdens occasi oned
by these differences in regulatory reginmes, to the extent it may do

so given its own statutory responsibility.
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Cross-referencing tariffs

Presently, nost filed service contracts contain re-occurring
terms common to all of a «carrier's or conference's service
contracts (including matters such as free tinme and denurrage,
bunkering rates, currency matters, etc.) the conplete text of which
woul d be very cunbersone for the carrier party to file with the
service contract. Therefore, service contracts al nost always make
cross-reference to terns contained in that carrier's or
conference's tariff or an essential ternms publication

The Comm ssion recognizes that it was Congress' intent, by
lifting the requirenent that tariffs be filed with the Comm ssion,
to allow parties to service contracts nore freedom and flexibility
in their comercial arrangenents. The proposed rule, S
530.9(c) (2), thus permts filed service contracts to refer to terns
outside the four corners of the filed service contract, but only if
they are contained in the carrier's or conference's tariff
publ i cati on.

Anot her option for the system is to allow service contract
filers to file with the Commi ssion a "general rules" filing as a
part of their service contract register. This mght be useful for
filers which file multiple service contracts wth duplicative
and/ or commonly applicable items (e.g. rules for hazardous cargo,
equi prent i nterchanges, m | eage guide publications, | ocation

groups, inland rates, and bills of lading); rather than repeatedly
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submtting the text of these anendnents in each contract filing,
filers could sinply reference their "general rules" filing. Thi s
woul d al so maintain the confidentiality of such terns. Filing and
amendnents to these "general rules" would be subject to the filing
requi rements of service contracts and amendnents. The Comm ssi on
wi shes to hear how the industry views this issue and what options

may be available for its resolution.

Rej ection of service contract filings

Commi ssion regulations currently outline the procedures for
rejection of service contracts and essential terns filed with the
Conmi ssi on. 46 CFR § 514.7(j). The Conm ssion rejects service
contracts or their anmendnents which do not conform to the
requirements of the 1984 Act or Conm ssion regulation, including
timeliness of filing and adequacy and accuracy of the publication
of the statenent of essential terns. The proposed regulation
adapts the current rejection rules as necessary to neet the changes
to the 1984 Act nmade by OSRA The proposed regulations also
provide  for “non-acceptance,” a new term reflecting the
congressional mandate that the Comm ssion not accept for filing
service contracts which cover only excepted comobdities, consistent
with congressional directives.

The proposed regul ations also anticipate re-rating for service

contracts with non-conference agreenents. Such re-rating will be
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made, under proposed regulation 46 CFR part 530 subpart E, at the
tariff rate of the carrier which actually carried the cargo in
questi on.

The definitions of ocean comon carrier and conference are
changed to reflect the concerns the Conmission discussed in its
proposed Agreenents rul emaking. See, 46 CFR § 535.

The reporting requirenents contained in 46 CFR 530 have been
submtted to the Ofice of Minagenent and Budget (OVB). The
estimated total annual burden for the estimated 155 annual
respondents is 303,953 manhours. This estimate includes, as
applicable, the tine needed to review instructions, develop,
acquire, install, and utilize technology and systenms for the
purposes of collecting, validating, and verifying infornation,
processing and maintaining information, and disclosing and
providing information; adjust the existing ways to conply with any
previously applicable instructions and requirenents, train
personnel to respond to a collection of information, search
exi sting data sources, gathering and maintain the data needed, and
conplete and review the collection of information; and transmt or
ot herwi se disclose the information.

Send conments regarding the burden estimate to the Ofice of
Information and Regulatory Affairs, Ofice of Managenent and
Budget, Attention Desk Oficer for the Federal Maritine Conm ssion,

New Executive O fice Building, 725 17" Street, N W, Wshington,

[
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D.C. 20503 within 30 days of publication in the Federal Resister.

The FMC would also like to solicit coments to: (a) evaluate
whet her the proposed collection of information i1s necessary for the
proper performance of the functions of the agency, including
whet her the information will have practical utility; (b) evaluate
the accuracy of the Conmmission's burden estimates for the proposed
collection of information; (c) enhance the quality, utility, and
clarity of the information to be collected; and (d) mnimze the
burden of the collection of information on respondents, including

the use of automated collection techniques or other fornms of

i nformation technol ogy. Conmments submitted in response to this
proposed rul emaking will be summarized and/or included in the final
rule and will becone a matter of public record.

The Chairman certifies, pursuant to section 605 of the
Regul atory Flexibility Act, 5 U.s.C. 605 that the proposed
amendnents will not, if promulgated, have a significant inpact on
a substantial nunber of small entities. The affected universe of
the parties is limted to vessel-operating conmon carriers. The
Conmi ssion has determ ned that these entities do not come under the
prograns and policies nandated by the Small Business Regulatory
Enforcenent Fairness Act as they typically exceed the threshold
figures for nunber of enployees and/or annual receipts to qualify

as a small entity under Small Business Adm nistration guidelines.
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List of subjects for 46 CFR part 530

Frei ght, Maritine carriers, Reporting and recordkeeping

requirenents.
For the reasons set out in the preanble, the Conm ssion proposes to
renmove 46 CFR part 514 and to add new 46 CFR Part 530, as set forth

bel ow:

1. Add 46 CFR part 530 to subchapter B -- REGULATI ONS AFFECTI NG

MARI TI ME CARRI ERS AND RELATED ACTIVITIES IN FOREI GN COMVERCE

2. Add 46 CFR part 530 -- Service Contracts, to read as set forth

bel ow:
Part 530 -- SERVI CE CONTRACTS
Subpart A -- General Provisions
Sec.
530.1 Pur pose.
530. 2 Scope and applicability.
530. 3 Definitions.
530. 4 Confidentiality.
530.5 Duty to file.
530. 6 Service contracts with NVOCCs.
530.7 Certification of shipper status.
530. 8 Duty to | abor organizations.
Subpart B - Filing Requirenents
530.9 Service contracts.

530. 10 Not i ces.
530. 11 Amendment, correction, and cancellation.
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530.12 Filing fees and other costs.

Subpart C - Publication of Essential Terns

530. 13 Publ i cati on.
Subpart D - Exceptions
530. 14 Exceptions.
Subpart E - Rejection
530. 15 Contract non-acceptance, rejection and noti ce.
530. 16 | mpl enentation, prohibition and re-rating.

Subpart F - Recordkeeping and Audit

530. 17 Recor dkeepi ng and audit.
Appendix A to Part 530 -- INSTRUCTIONS FOR THE FILING OF SERVICE
CONTRACTS

Exhibit 1 to Part 530 -- FILER REGQ STRATION FORM AND | NSTRUCTI ONS

Aut hority: 46 U.S.C. App. 1704, 1705, as anended by Pub. L. No.
105-258. 112 Stat. 1902.

SUBPART A - CGENERAL PROVI SI ONS

§ 530.1 Purpose.

The purpose of this part is to facilitate filing of service
contracts and publication of certain essential terms of those
service contracts as required by section 8(c) of the Shipping Act
of 1984 ("Act") . This part enables the Conmmission to review

service contracts to ensure that these contracts and the parties to
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them conport to the requirenents of the Act. It is also the
purpose of this part to inplenent electronic filing provisions for
service contracts to facilitate conpliance and mnimze the burden

on the oceanborne comerce of the United States.

§_530.2 Scope and applicability.

An individual ocean common carrier or an agreenment between or
anobng ocean conmmon carriers nmay enter into a service contract with
one or nore shippers subject to the requirenments of the Act.

§ 530.3 Definitions.
When used in this part:

(a) Act neans the Shipping Act of 1984 as anended by the
Ccean Shi ppi ng Reform Act of 1998.

(b) Aareenent  nmeans an understandi ng, arrangenment, or
association (witten or oral) and any nodification or cancellation
t hereof which has been filed and effective under 46 CFR part 535
with the Federal Maritinme Commission. The term does not include a
maritinme |abor agreement.

(c) Aut hori zed person neans a carrier itself or a duly

appoi nted agent thereof who is authorized to file service contracts
on behal f of the carrier party to a service contract and to publish
the corresponding statenment of essential ternms and registered by
the Commission to file under § 530.5(d) and Appendix A of this

part.

bbbl L akndate L
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(d) BTCL neans the Commission's Bureau of Tariffs,

Certification and Licensing or its successor bureau.

(e) Common carrier means a person holding itself out to the
general public to provide transportation by water of passengers or
cargo between the United States and a foreign country for
conpensation that:

(1) Assunes responsibility for the transportation from the
port or point of receipt to the port or point of destination; and

(2) Utilizes, for all or part of that transportation, a
vessel operating on the high seas or the G eat Lakes between a port
in the United States and a port in a foreign country, except that
the term does not include a comon carrier engaged in ocean
transportation by ferry boat, ocean tranp, or chemcal parcel
tanker, or by a vessel when prinmarily engaged in the carriage of
perishable agricultural comodities:

(i) if the common carrier and the owner of those comopdities
are wholly owned, directly or indirectly, by a person primarily
engaged in the marketing and distribution of those commodities and

(ii) only with respect to those commodities.

(f) Conf erence neans an agreenent bet ween or anong two or

more ocean common carriers which provides for the fixing and
adherence to wuniform tariff rates, char ges, practices and
conditions of service relating to the receipt, carriage, handling

and/ or delivery of passengers or cargo for all nmenbers; but the
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term does not include joint service, consortium pooling, sailing,
or transshi pnent agreenents.

(g) Controlled carrier nmeans an ocean common carrier that is,
or whose operating assets are, directly or indirectly owned or
controlled by a governnent. Ownership or control by a governnent
shall be deenmed to exist with respect to any ocean commobn carrier
i f:

(1) a majority portion of the interest in the carrier is
owned or controlled in any manner by that governnent, by any agency
thereof, or by any public or private person controlled by that
gover nment; or

(2) that governnment has the right to appoint or disapprove
the appointnent of a majority of the directors, the chief operating
officer or the chief executive officer of the carrier

(h) File or filing (of service contracts or anendnents

t hereto) neans use of the Comm ssion's electronic filing systemfor
recei pt of a service contract or anmendnent and the recording of its
receipt.

(i) Labor aareenent neans a collective-bargai ning agreenent
bet ween an enpl oyer subject to the Act, ©Or group of such enployers,
and a |abor organization Or an agreenent preparatory to such a
col | ective-bargai ning agreenent anong nenbers of a nulti-enployer

bargaining group, or an agreenent specifically inplenmenting

provi sions of such a collective-bargaining agreenment or providing

N v
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for the formation, financing, or admnistration of a nulti-enployer
bargaining group, but the term does not include an assessnent
agr eenent .

(3) Qcean conmon _carrier neans a commbn carrier that

operates, for all or part of its comnmon carrier service, a vesse
on the high seas or the Geat Lakes between a port in the United
States and a port in a foreign country, except that the term does
not include a conmon carrier engaged in ocean transportation by
ferry boat, ocean tranmp, or a chem cal parcel tanker

(k) Non-vessel -operatins common carrier ("NVOCC') neans an

f

(@]

ocean transportation intermedi ary as defined by section 3(17)(B)

the Act.

(1) Service contract neans a witten contract between one or

nore shippers and an individual ocean commobn carrier or an
agreenent between or anong ocean comon carriers, in which the
shi pper makes a conmtment to provide a certain mninmum quantity or
portion of its cargo or freight revenue over a fixed tinme period,
and the individual ocean conmon carrier or the agreenent commts to
a certain rate or rate schedule and a defined service |level, such
as, assured space, transit tine, port rotation, or simlar service
features. The contract may al so specify provisions in the event of
nonperformance on the part of any party.

(m) Shiwwer means a cargo owner; the person for whose account

the ocean transportation is provided; the person to whom delivery
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is to be made; a shippers' association; or an NVOCC that accepts
responsibility for paynent of all applicable charges under the
service contract.

(n) Statenent of essential terns nmeans a conci se statenent of

the essential terns of a service contract required to be published

under § 530.13 of this part.

§ 530.4 Confidentiality.

Al service contracts and anendnents to service contracts
filed with the Commission shall, to the full extent permtted by
| aw, be held in confidence. Not hing contained in this part shal
preclude the Commi ssion from providing certain information from or
access to service contracts to another agency of the Federal

governnent of the United States.

§ 530.5 Dutv to file,
(a) Cenerally. The duty under this part to file service
contracts and notices, and to publish statenments of essential terns

shall be wupon the carrier party or conference which is the

signatory to the service contract.

(b) Aar eenent s. A service contract entered into by all

menbers of a non-conference agreenent nmay be filed by any nenber of

that agreement, as the carrier parties may so designate.

Signatories to a service contract required to file a service

10 hronmaey )
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contract under this part shall be jointly and severally liable for
a failure to file the service contract.

(c) Conferences. (1) The duty to file shall be upon the

conference for service contracts entered into by a conference on
behal f of its full rmenbership.

(2) A service contract entered into by fewer than all the
nmenbers of a conference may be filed by any participating carrier,
as the participating carriers may so designate. Signatories to a
service contract required to file a service contract under this
part shall be jointly and severally liable for a failure to file
the service contract.

(d) Reaistration. (1) Application. Authority to file or

del egate the authority to file nust be requested by a responsible
official of the service contract carrier party in witing, by
submitting to BTCL the Registration Formin Exhibit 1 to this part
and the appropriate fee as defined under § 530.12 of this part.

(2) Approved reaistrations. BTCL shall grant Registrants

with software certified by BTCL a |og-on ID and password for filing
and anendi ng service contracts.

(3) Software certification. Certification of software may

be requested by appointnment through the Conmission's Ofice of
Informati on Resources Managenent ("ORM) and paynent of the
appropriate fee as set forth in § 530.12. ORM will test the

software as set out in Appendix A to this part. Organi zati ons
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certified prior to May 1, 1999 for the batch filing of "Essentia
Terns Publications" (“ETs”) in the Conm ssion's forner "Automated
Tariff Filing Information Systeni ("ATFI") are not required to re-
certify their software but may if they so choose using the sane
procedure as for initial certification

(4) Energenci es. In an energency, a person, al r eady

authorized to maintain and edit its firmis organization record
under Appendix A, may change a "publisher"” under Appendix A,

verbally notify BTCL, and pronptly submt the proper docunents

(5) Prior reaistration and certification. Each organization
registered to file essential terns publications before May 1, 1999
will be issued a log-on ID and password for access to file service

contracts under the Conmm ssion's electronic filing system

§ 530.6 Service contracts with NVOCCs.

No ocean common carrier or agreement anbng ocean conmon
carriers may execute or file any service contract in which a
contract party, an affiliate of such contract party, or a nenber of
a shippers' association, entitled to receive service under the
contract, 1s an NVOCC, unless such NVOCC has a published tariff and
proof of financial responsibility as required by sections 8 and 19
of the Shipping Act of 1984 and Comm ssion regulations under this

part, and 46 CFR parts 515 and 520.



34

§ 530.7 Certification of shipper status.

(a) Certification. The shipper contract party shall sign and

certify on the signature page of the service contract its shipper
status (e.g., owner of the cargo, shippers' association, NVOCC, or
specified other designation), and the status of every affiliate of
such contract party or nmenber of a shippers' association entitled
to receive service under the contract.

(b) Proof of tariff and financial responsibilitv. |If the

certification conpleted by the contract party under paragraph (a)

of this section identifies the contract party or an affiliate or
nmenber of a shippers' association as an NVOCC, the ocean conmon
carrier, conference or agreenent shall obtain proof that such NVOCC
has a published tariff and proof of financial responsibility as
requi red under sections 8 and 19 of the 1984 Act before signing the
service contract. An ocean conmon carrier, conference or agreenent
can obtain such proof by the sane nmethods prescribed in § 515.27 of

this chapter.

(c) Joinina shippers' association durinu termof contract. |f

an NVOCC joins a shippers' association during the termof a service
contract and is thereby entitled to receive service under the
contract, the NVOCC shall provide to the ocean common carrier,
agreenent or conference the proof of conpliance required by

paragraph (b) of this section prior to making any shipnents under

the contract.
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(d) Reliance on NVOCC proof: independent know edge. An ocean

conmobn carrier, agreenent or conference executing a service
contract shall be deened to have conplied with section 10(b) (12) of
the Act upon neeting the requirenents of paragraphs (a) and (b) of
this section, unless the carrier party had reason to know such
certification or docunentation of NVOCC tariff and bonding was

fal se.

§.530.8 Duty to lLabor Organizations.

(a) I'n response to a witten request transmtted froma | abor
organi zation Wth which it is a party or is subject to the
provisions of a collective bargaining agreenent wth a |abor
organi zation, an ocean conmon carrier shall state, wthin a
reasonable period of tine, whether it is responsible for the
following work at dock areas and within port areas in the United
States with respect to cargo transported under a service contract:

(1) the novenent of the shipper's cargo on a dock area or
within the port area or to or fromrailroad cars on a dock area or
within a port area;

(2) the assignnment of intraport carriage of the shipper's
cargo between areas on a dock or within the port area;

(3) the assignnment of the carriage of the shipper's cargo
bet ween a contai ner yard on a dock area or within the port area and

a rail yard adjacent to such container yard; or

ERSTRTR—
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(4) the assignnent of container freight station work and
mai nt enance and repair work perforned at a dock area or within the
port area.

(b) Terns. (1) For the purposes of this section, the terns
"dock area" and "within the port area" shall have the sane neaning
and scope as defined in the applicable collective bargaining
agr eenent .

(2) For the purposes of this section, a "reasonable period of
time" means:

(i) if the cargo in question is due to arrive in less than
five (5) days fromthe date of receipt of the request as defined in
paragraph (a) of this section, two (2) days from the date of
recei pt of the request; but

(ii) if cargo in question is due to arrive in nore than five
(5) days from the date of receipt of the request as defined in
paragraph (a) of this section, four (4) days from the date of
recei pt of the request.

(3) For the purposes of this section, "novenent" includes
but is not necessarily linmted to, the nornmal and usual aspects of
the loading and discharging cargo in containers; pl acenent ,
positioning and re-positioning of cargo or of containers; the
insertion and renoval of cargo into and from containers; and the
storage and warehousi ng of cargo.

(4) For the purposes of this section, "assignment" includes,

£
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but is not limted to, the carrier's direct or indirect contro
over the parties which, the manner by which, or the neans by which
the shipper's cargo is noved, regardless of whether such novenent
is conpleted within or outside of containers.

(5) For the purposes of this section, "transmt" includes
first-class mail, by facsimle, by telegram hand-delivery, or
electronic mail ("e-mail").

(c) Applicability. This section requires the disclosure of

information by an ocean conmon carrier only if there exists an
applicable and otherwise lawful collective bargaining agreenent
whi ch pertains to that carrier

(d) _Disclosure not deened admission or aareenent. No

di scl osure made by an ocean conmon carrier shall be deened to be an
adm ssion or agreenent that any work is covered by a collective
bar gai ni ng agreenent.

(e) Dispute resolution. Any dispute regarding whether any

work is covered by a collective bargaining agreenent and the
responsibility of the ocean common carrier under such agreenent
shall be resolved solely in accordance with the dispute resolution

procedures contained in the collective bargaining agreenent and the

Nati onal Labor Relations Act, and wthout reference to this
section.
(f) Jurisdiction and |awfulness. Nothing in this section has

any effect on the | awful ness or unlawful ness under the Shipping Act
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of 1984, the National Labor Relations Act, the Taft-Hartley Act,
t he Federal Trade Conmm ssion Act, the antitrust |aws, or any other
federal or state law, or any revisions or anendnents thereto, of
any collective bargaining agreenent or elenment thereof, including

any elenent that constitutes an essential term of a service

contract under section 8(c) of the Act.

SUBPART B -- FILING REQU REMENTS

§ 530.9 Service Contracts.

(a) Authorized persons pursuant to § 530.5 of this part shal
file electronically, in the manner set forth in Appendix Ato this
part, with BTCL a true and conplete copy of every service contract
before any cargo noves pursuant to that service contract, and as
specified by this part.

(b) Every service contract filed with the Conm ssion shal
include the conplete terns of the contract, including, but not
limted to, the follow ng:

(1) the origin port ranges in the case of port-to-port
novenents and geographic areas in the case of through internoda
novenents;

(2) the destination port ranges in the case of port-to-port
movenents and geographic areas in the case of through internoda

movenent s;
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(3) the commodity or comodities invol ved;

(4) the m nimum vol ume or portion;

(5) the service commtnents;

(6) the line-haul rate;

(7) liquidated damages for non-perfornmance (if any);

(8) duration;

(9) the legal names and business addresses of the contract
parties; the legal names of affiliates entitled to access the
contract; the nanes, titles and addresses of the representatives
signing the contract for the parties; and the date upon which the
service contract was signed. An agreenent service contract nust
identify the FMC Agreenent Nunber(s) under which the service
contract is fil ed. Carriers, conferences and/or agreenents which
enter into contracts that include affiliates nmust in each instance
ei ther:

(i) list the affiliates' business addresses; or

(ii) certify that this information Will be provided to the
Conmmi ssion upon request Wthin ten (10) business days of such
request. However, the requirenents of this section do not apply to
amendnents to contracts that have been filed in accordance with the
requi rements of this section unless the amendnent adds new parties
or affiliates. Subsequent references in the contract to the
contract parties shall be consistent with the first reference

(e.g., (exact nane), “carrier," "shipper," or "association,"
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etc.);

(10) a certification of shipper status in accordance with §
530. 7;

(11) a description of the shipnent records which wll be
maintained to support the contract and the address, telephone
nunber, and title of the person who will respond to a request by
maki ng shipnment records available to the Conm ssion for inspection
under § 530.17; and

(12) all other provisions of the contract.

(c) Certaintv of terns. The terns described in paragraph

(b)(l1)-(8) of this section nmay not:

(1) be uncertain, vague or anbiguous; or

(2) make reference to terns not explicitly detailed in the
service contract filing itself, unless those ternms are contained in
a tariff publication in accordance with the requirenents of 46 CFR
part 520.

(d) Qher reauirenents. Every service contract filed wth
BTCL shall also include, in the manner set forth in Appendix A

(1) A unique service contract number, and consecutively
nunbered anmendment nunber, if any, of nore than one (1) but I|ess
than ten (10) al phanuneric characters in length ("SC Nunber"); and

(2) A nunber of nore than one (1) but less than ten (10)
al phanuneric characters in length which is the sane nunber assigned

to the filer's publication of statement of essential terns ("ET
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Nunber") .
§ SOl N Gulmiwears
(a) Notice to the Conm ssion. Wthin 10 days of the

occurrence of any event listed below, there shall be filed with the
Commi ssion, pursuant to the same procedures as those followed for
the filing of an anmendnent pursuant to § 530.11 and Appendi x A of
this part, a detailed notice of:

(1) Correction (clerical or adm nistrative errors);

(2) Cancellation;

(3) Termnation by nmutual agreenent, breach or default not
covered by the service contract;

(4) Adjustnent of accounts, by rerating, |iquidated damages,
or otherwi se under § 530. 16;

(5) Final settlenent of any account adjusted as described in
§ 530.16; and

(6) any change to:

(i) the name of a basic contract party; or

(ii) the list of affiliates, including changes to |egal nanes
and busi ness addresses, of any contract party entitled to receive
or authorized to offer services under the contract.

(b) Notice to contract party. A proposed final accounting or

rerating shall be issued to the appropriate contract party wthin

60 days of termnation, discontinuance, breach or default of the
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service contract, for:

(1) Liability for |liquidated damages provided for by the
service contract; or

(2) Term nation, breach or default not covered by the

contract.

§ 530.11 Anendnent, correction, and cancellation

(a) Arendnent. Service contracts may be anended by nutua

agreement of the parties to the contract and shall be filed
electronically with the Commssion in the manner set forth in §
530.9 and Appendix A of this part.

(b) Corrections. Either party to a filed service contract

may request perm ssion to correct clerical or admnistrative errors
in the terns of a filed contract. Requests shall be filed, in
duplicate, with the Conmission's Ofice of the Secretary within 45
days of the contract's filing with the Comm ssion, acconpanied by
remttance of a $233 service fee, and shall include:

(1) A letter of transmittal explaining the purpose of the
submission, and providing specific information to identify the
initial or anended service contract to be corrected;

(2) A paper copy of the proposed correct terms. Corrections
shall be indicated as foll ows:

(i) Matter being deleted shall be struck through; and

(ii) Matter to be added shall inmediately follow the | anguage

W v
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bei ng del eted and be underscor ed;

(3) An affidavit from the filing party attesting wth
specificity to the factual circunstances surrounding the clerica
or admnistrative error, with reference to any supporting
docunent ati on;

(4) Docunents supporting the <clerical or admnistrative
error; and

(5 A brief statement from the other party to the contract
concurring in the request for correction

(6) If the request for correction is granted, the carrier,
agreenment or conference shall file the corrected contract

provi sions using a special case nunber as described in Appendix A

(c) Cancellation. (1) Events anticipated bv the contract:;
rerating. An account nmay be adjusted for events and danmages
covered by the service contract. This shall include adjustnent
necessitated by either liability for |iquidated danmages under §

530.9(b)(8), or the occurrence of an event described in paragraph

(2) Dbel ow

(2) Events not anticipated by the service contract. In the

event of a contract termnation which is not provided for in the
contract itself and which results from nutual agreenment of the
parties or because the shipper party has failed to tender the
m ni mum quantity or portion required by the service contract:

(i) Further or continued inplementation of the service
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contract is prohibited; and
(ii) The cargo previously carried under the contract shall be
rerated according to the otherw se applicable tariff provisions as

set forth in § 530.16.

§ 530.12 Filing Fees and other costs.

(a) Under the authority of the |ndependent Ofices
Appropriation Act, 31 U S C 9701, the Commission assesses a filing
fee for the filing of service contracts, nodifications and
corrections thereto. Unl ess otherwise provided in this part,
checks, drafts or noney orders shall be remtted and nade payable
to "Federal Maritime Comm ssion®™ 800 N Capitol Street, NW,
Washi ngt on, DC 20573.

(b) Unl ess otherw se specified, overdue paynents wll be
charged interest in accordance with the rate established by the
Departnent of the Treasury for each 30-day period or portion
thereof that the paynment is overdue. In addition to any other
renedy and penalty provided by law and regulation, if paynent is
overdue for 90 days the Conmssion nmay suspend or termnate

electronic filing access.

(c) Eees. (1) _Service contracts and anendnents. The filing
fee shall be $1.63 per filing for all initial and amended service
contract filings. Wthin 10 calendar days after the end of each

nmonth, the Ofice of Budget and Financial Mnagenent shall send a
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billing statement for each filer.

(2) Eiler reaistration. $91 for initial registration for one

firm and one individual; and $91 for additions and changes. No fee
will be assessed to continue filer registration for organizations
registered for batch filing with the Comm ssion prior to My 1,
1999.

(3 Filins Quide. $25 for diskette; $49 for paper fornat.

Requests for filing guides should be nmade in witing and addressed
to. "BTCL Manuals," Federal Maritine Conm ssion, Wshington, DC
20753. A check for the appropriate anount should be made to the

"Federal Maritime Conmm ssion."

(4 Corrections. $233 for corrections to service contracts

under § 530.11¢c).

(5) Software certification. $496 per test subm ssion

SUBPART C -- PUBLI CATI ON OF ESSENTI AL TERMS

§ 530.13 Publication

(a) Contents. Al authorized persons who have a duty to file
service contracts under § 530.5 are also required to nake avail abl e
to the public, contenporaneously with the filing of each service
contract with the Commission, and in tariff format, a concise
statement of the follow ng essential ternmns:

(1) the port ranges:
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(i) origin

(ii) destination;

(2) the conmmodity or conmodities involved;

(3) the mninmum volume or portion; and

(4) the duration.

(b) Met hod. The statenent of essential terns shall be
published as a separate part in the filer's tariff publication
conformng to the format requirenents set forth in 46 CFR part 520.
Wiere there is nore than one carrier party to the service contract
each of the carrier parties to the service contract shall publish
the essential terns in their individual tariff publication pursuant
to 46 CFR part 520; except however, when the carrier parties
conprise the full menbership of a conference, publication shall be
made in the conference tariff.

(c) Ref er ences. The statenent of essential terns shal

contain the sanme nunber as that for the confidentially filed
service contract ("ET Number").

(d) Terns. (1) If any of the essential terns include figures
for commodities exenpt under the Act or noving outside of the
United States trades, the statenment of essential ternms shall so
not e.

(2) If there are conmon carrier parties to the contract other
than the carrier within whose tariff publication the essential

terms appear, they shall be identified in the statement of
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essential terns.
(e) Aaents. Common carriers, conferences, or agreenments nay
use agents to meet their publication requirenent under this part.
(f) Location. The Commission will publish on its website,

www.fmc.gov, a listing of the locations of all service contract

essential terns publications as defined in paragraph (a) of this
section. The Comm ssion will update this |list on a periodic basis.

(g) Updatina statenments of essential terns. To ensure that

the information contained in a published statement of essential
terns is current and accurate, the statement of essential terns
publication shall include a prom nent notice indicating the date of
nost recent publication or revision. Wen the published statenent
of essential terns are affected by filed anmendnents pursuant to §
530.9 or corrections pursuant to § 530.11(c), the current terns
shall be imrediately changed and published in the relevant
statenent of essential termns.

(h) Commission nmonitoring. The Comm ssion shall periodically

nonitor the publications of statenents of essential ternms to ensure

that they conform to the corresponding filed terns.

SUBPART D - EXCEPTI ONS

§ 530,14 Exceptions,
(a) Except as provided in paragraphs (b)(l) and (b)(2) of

Wi,
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this section, the Conmssion will not accept for filing service
contracts which exclusively concern bulk cargo, forest products,
recycled netal scrap, new assenbled notor vehicles, waste paper or
paper waste, as those terns are defined in section 3 of the Act or
service contracts exenpted under section 16 of the Act. Such
service contracts transmtted to the Comm ssion for filing under
Appendi x A shall be rejected and the filer shall be notified of the
rej ection.

(b) Inclusion in service contracts. An excepted comodity or

exenpted service listed in paragraph (a) may be included in a
service contract filed with the Comm ssion, but only if:

(1) there is a tariff of general applicability for the
transportation, which contains a specific commodity rate for the
excepted comodity; or

(2) the contract itself sets forth a rate or charge which
will be applied if the <contract is rejected or otherw se
t er m nat ed.

(c) Waiver of exenption. Upon filing under this section, the

service contract shall be subject to the same requirenents as those

for contracts involving non-excepted comodities.

SUBPART E - REJECTI ON

§ 530.15 Contract non-acceptance, rejection and notice.
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(a) Non- accept ance. The Conm ssion shall not accept for

filing any service contracts which relate exclusively to excepted
comodities as described under § 530.14(a). The Comm ssion shall
imediately notify the filer of the non-acceptance.

(b) Notice of intent to reject. (1) Wthin 20 days after the

initial filing of an initial or anmended service contract, the
Conmmission may reject, or notify the filing party of the
Conmmi ssion's intent to reject, a service contract that does not
conform to the requirenents of the 1984 Act or this part. The
Conmi ssion will provide an explanation of the reasons for such
rejection or intent to reject.

(2) Except for rejection on the ground that the service
contract or anendnent thereto was not filed before cargo noved
under it, or other major deficiencies (such as not containing a
terns required by §530.9(b) (1)-(8)) the parties will have 20 days
after the date appearing on the notice of intent to reject to

resubmit an appropriately nodified contract.

§ 530.16 I nplenentation; prohibition and rerating.

(a) Performance under a service contract or amendnent thereto
may begin without prior Comm ssion authorization on the day it is
effective consistent with § 530.5, except for rejection under §

530. 15;

(b) When the filing parties receive notice that an initial or

Wt
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amended service contract or statement of essential terns has been
rej ected under § 530. 15:

(1) Further or continued inplenentation of the service
contract is prohibited,;

(2) Al services performed under the contract shall be
rerated in accordance wth the otherwise applicable tariff
provisions for such services with notice to the shipper within 5
days of the date of rejection; and

(3) Detailed notice shall be given to the Conm ssion under §
530. 10 within 10 days of:

(i) The rerating or other account adjustnment resulting from
rejection under this paragraph; or

(ii) Final settlement of the account adjusted under §530.11.

(c) If the rejected service contract was that of an agreenent
with no common tariffs, the re-rating shall be in accordance wth
the published tariff rates of the carrier which actually
transported the cargo which were in effect at the tine the cargo

was transport ed.

(d) Nothing in this section applies to service contracts

unacceptable for filing with the Conm ssion pursuant to §

530. 15(a) .
SUBPART F - RECORDKEEPI NG AND AUDI T

§ 530.17 Recordkeeping and audit.
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(a) Records retention for five vears. Every comon carrier

or agreenent shall nmamintain original signed service contracts,
amendnents, and their associated records in an organized, readily
accessible or retrievable nmanner for a period of five (5) years
fromthe termnation of each contract.

(b) [ paragraph (b) is stayed until further notice.] Were

nmai ntained. (1) Service contract records shall be nmaintained in the

United States, except that service contract records nmay be
mai ntai ned outside the United States if the Chairman or Secretary
of an agreenment or President or Chief Executive Oficer of the
carrier certifies annually by January 1, on a formto be supplied
by the Conm ssion, that service contract records wll be nade
avai l abl e as provided in paragraph (c) of this section.

(2) Penalty. If service contract records are not nade
available to the Conmission as provided in paragraph (c) of this
section, the Conmmission may cancel any carrier's or agreement's
right to maintain records outside the United States pursuant to the
certification procedure of paragraph (b) of this section.

(c) Production for audit within 30 davs of request. Every

carrier or agreenent shall, wupon witten request of the FMC's
Director, Bureau of Enforcenent, any Area Representative or the
Director, Bureau of Economcs and Agreenents Analysis, submt
copies of requested original service contracts or their associated

records within 30 days of the date of the request.
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(d) Agreenent service contracts. In the case of service

contracts nmde by agreenents, the penalties for a failure to

maintain records pursuant to this section shall be jointly and
severally on all of the agreenent nenbers party to the service

contract in question.
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APPENDI X A - - INSTRUCTIONS FOR THE FILING OF SERVI CE CONTRACTS
PART | -- FILING QU DE
Service contract filing will be done in accordance with the

instructions to service contract filers found in the Service
Contract Filing Guide ("Filing Guide"). Filers may inspect a copy
of the Filing Quide at the Conmssion's Bureau of Tariffs,
Certification, and Licensing ("BTCL") (or its successor), 800 N.
Capitol St., NW Suite 940, Washington, DC. The Filing Quide may
be purchased from BTCL for a fee specified in 46 CFR § 530. 12.

The Filing Quide includes the following itens:

(a) Transaction set. The transaction set format includes al

transaction set segnents and segnment definitions.

(b) Data Elenment Dictionary ("DED"). The data elenent

dictionary contains the definition of data elenents

(e.g., anmendment nunber, date formats, etc.)

PART Il -- FILING

In all cases, the filing is processed as soon as possible
after subm ssion/receipt of the filing. The FMC's service contract
filing system ("system") assigns the filing date, which is the date
an electronically transmtted ("on-line batch") filing session file

transfer is initiated, assumng there has been a successful file

transfer. After the filing is processed, a filing-results message

1 b o L a1
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is placed in the filer's electronic mailbox on the central site

system

A Procedure. Filing is performed by transmssion of

prepared service contract material to the FMC system over dial-up
lines from the filer's own conputer, wusing Filing Quide service
contract transaction set formats and the KERMT or ZMODEM file
transfer protocols. The conclusion of the file transfer sequence is
a positive keyboard entry to initiate the transfer and a response
that indicates conpletion of that subm ssion. The nmodem nust be
v.34 conpatible.

B. Ceneral format requirenents.

1. Dat abase format. The FMC service contract database is

structured from service contract data elenents and the service
contract ternms formed by |ogical grouping of those el enents.

2. Tr ansmi ssi on. On-line batch transmission of service

contracts to the FMC conputer is governed by the transaction sets
contained in the Filing Guide. Service contract filings not
complying with the regulations in this part or the formats and
valid codes contained in the Filing Quide are subject to rejection.

3. Adding new transaction data. Requests for nmjor changes or

additions to the transaction set f or mat and/ or data  shal
submtted in witing to BTCL, with sufficient detail and reasons
for each proposed change. A contact person and telephone nunber

al so should be provided in case of questions.

(a) A proposed major change (other than a correction), such

as to a transaction set, will require for mal
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configuration managenent procedures and a mninmum of
thirty days' advance notice of the change in the Federal
Register and the "Service Contract System News ",
avai l able at system log-on, and by other established
Conmmi ssi on conmuni cations procedures.

(b) Mnor changes wll be entered into the system and
publ i shed as soon as possible. Such minor changes include
additions to any of the standard term nol ogy published in
Appendi x A to Part 520.

C. Hardware and software reuuirenents,

The basic equi pnment necessary to file service contracts is a
personal conputer ("pC"), a VI-100 enul ation software package, and
a nodem The transmitted filing session nust be formatted to conply
with the transaction sets. The transm ssion may be via the use of
KERM T or ZMODEM file transfer protocols after establishing a |ink
for on-line batch filing with the FMC central site conputer.

The Conmmission will not nake available to the public software
packages for firnms to use in fornulating service contract filings.
The Conmmi ssion has released the Filing Guide (with transaction set)
into the public domain so that qualified commercial firns can
develop filing software for the general narket. Firms which
develop filing software, must, by appointnment through the
Commi ssion's Ofice of Information Resources Managenent and paynment
of the fee set forth in § 530.12, test their formatting of service
contracts transaction set format by subm ssion of that data to the

FMC central site conputer before they will be permitted to transmt

s e e e
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any filings. The data nust be submitted via on-line batch
transm ssion over dial-up telecomunications |inks wusing the
required file transfer protocols. Testing will require subm ssion
of sanple service contract filings to the FMC system wth an
eval uation of the actual results of the attenpted filings to ensure
that the transaction set fornmats are properly enployed and that the
filing results are consistent with the filer's expectations.
Organi zations certified prior to May 1, 1999 for the batch filing
of "Essential Terns Publications" ("ETs") in the Conmission's
former "Automated Tariff Filing Information Systent ("ATFI") are
not required to re-test their software but may if they so choose
using the sane procedure as for initial registrants.

D. Regigtration, Los-on I D and Password.

1. System identifications ("IDs") for filing log-on and
initial password are obtained by submtting the Service Contract
Regi stration Form (Exhibit 1 to this part), along with the proper
fee under § 530.12 and other necessary docunents, including
del egation of authority, as prescribed by this part, to BTCL. A
separate Service Contract Registration Form is required for each
individual that will file service contracts with the FMC. However,
each organization certified prior to May 1, 1999 to perform batch
filing of ET publications in the Comm ssion's former "ATFI" system
will be issued a new log-on ID and password for access to file
service contracts.

2. Log-on IDs and passwords may not be shared with or |oaned

to or used by any individual other than the individual registrant.

i
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The Conmi ssion reserves the right to disable any log-on ID that is
shared wth, |oaned to or wused by parties other than the
regi strant.

3. Authority for organizational filing can be transferred by
subm tting an anended registration form requesting the assignnent
of a new log-on ID and password. The original log-on ID wll be
cancel ed when a replacenent log-on ID is issued.

E. Connecting to the Service Contract Filing Svstem

If service contract filer equipnent (hardware and software) is
conpatible with the configurations specified in this section and
have been tested in accordance with Part Il C of this AppendiXx,
and the proper |og-on ID and password have been obtai ned under this
section, filing services are available to filers registered under
this section, over comercial telecomunications using standard
(v.34 conpatible) asynchronous nodens with data rates up to 28800
baud. The dial-up procedures are set forth in the Filing Quide.

F. Mai or nenu sel ecti ons.

Proper connection will lead the filer to the "Logo Menu,*"
which allows selections by any filer for "Organization Maint.,"
"Mailbox," "Service Contract System News," "Change Password,"
"Screen Setup,” and "Logout." Additionally, a registered filer can
access "Begin File Transfer” to initiate the on-line batch filing
of a service contract. Upon the selection of "Begin File Transfer"”
the filer will be presented the option to select KERMT or ZMODEM
and to comence the file transfer.

G Confornmitv checks.

.
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Certain service contract data submitted to the FMC for filing
are screened for conpliance with conformty checks, and certain
data not automatically rejected by the conformty checks are
flagged for Comm ssion exami ner review. The conformity checks are
syntax checks, validity checks and associative checks. The system
will generally not accept service contracts which fail conformty
checks. Commercially developed batch filing software can be
designed to acconplish the sane functionality. However, al
proposed filings of service contracts mnust wundergo the routine
system conformty checks before they can be received into the
dat abase. Filers will be notified of automatic rejections at this
stage by electronic mail, with a followup letter if the electronic
mai | has not been read within 10 days of dispatch. The confornmity
checks are:

1. Syntax Checks. Service contracts wll be checked for file
integrity, proper data types, field lengths, and |ogical sequence
according to the Filing @Quide's transaction sets. Data not
conforming to the data elenent format or type in the Filing Quide's
DED and the sequence requirenments of the transaction sets and
segnent definitions will result in rejections of submtted service
contracts to include the possible rejection of an entire filing if
formand format errors are extensive enough to preclude processing.

2. validityvy Checks. Certain data elenents of filed service

contracts will also be checked for data validity by type against
the DED's published reference tables, such as anendnent codes,

amendnment nunbers and valid dates.
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3. Associative Checks. The system uses associative checks to

identify Jlogical conformty wth established service contract
filing rules. The following are sone representative types of
associ ative checks perfornmed by the system

(a) Any initial service contract or anmendnment nust have:

(i) A valid organization nunber.
(ii) No suspended carrier or object status.

(iii) Appropriate filing authority.

(iv) Filing date (systemassigned) equal to or less than
the effective date.

(v) Valid and appropriate filing/amendnent codes.
(vi) Valid and appropriate filing, effective,
term nation and expiration dates.

(vii)  When used, valid special case nunber and
filing/ anendnent code mg with no ot her
filing/anmendnent codes entered.

(viii) Each service contract nust have a new (unique to
carrier/ conferencel/ agreenent) service contract
nunber. The service contract nunber nust be paired
with a unique essential ternms nunber and the pair
must remain constant for all anmendnments and nust be
consi stent between the filed service contracts and
t he published statenent of essential terns.

H. Filing/amendment codes.

1. Codes. Filing/anendnent codes nust be valid Filing Guide

codes and the effective, termnation (if any) and expiration dates

N i et 81 & e
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must match the corresponding dates published in the statenent of
essential terms.

2. Multiple svmbols. Filed service contracts frequently can

be coded with nore than one synbol. Accordingly, the field,
“Amendnent Type," will allow up to three different, conpatible
synbol s (Amendnent codes and definitions are presented in the

Filing GQuide and the Standard Term nol ogy Appendix to 46 CFR part

520) .

. Control dates and history.

1. Filing date. The filing date is the date any service
contractor amendnent is processed by the system Filers will have

a filing date automatically assigned to all service contracts and
anendrments filed according to the start time of the file transfer,
for file transfers that are successfully conpleted, U S. Eastern
Time Zone. Filers should plan the transmssion of filing session
files to allow for retransm ssion(s) starting during the same U. S
Eastern Tinme Zone date, in case the results of the initial
transm ssion(s) are not successful.

2. Effective date. The effective date is the date upon which

a service contract or anendnent is scheduled to go into effect by

the filer. Specifically, a service contract or anmendnent becones

effective at 12:01 a.m on the beginning of the effective date.

The effective date of the corresponding statenent of essential
terms cannot be prior to the filing date of the service contract or
amendnent with the Conm ssion.

3. Expiration date. The expiration date is the last day,

PR |
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after which the entire service contract is no longer in effect.

PART 111 -- ORGANIZATION RECORD AND REQ STER

A. Oraganization Record. The organization record is the master

record for all service contract information in the system for a
specific firm Upon Conmm ssion acceptance of registration, a
"shell" organization record, specific to the requestor, is
establ i shed and contains the organi zati on nunber, organization nane
and organization type, The firms authorized representative can
then access the newy established organization record, using the
speci al access log-on ID and password to file the address for the
firms home office, and conplete the affiliations, d/b/a, and
publisher lists as appropriate. To nmaxim ze security of the data,
mai nt enance (editing) of the organization record will be permtted
only to the individual in the firm holding the special access |og-
on ID and password for organization record maintenance.

B. Service Contract Resister. Each organi zation nust create a

service contract register ("register"”) prior to the filing of any
service contracts or anendnents thereto (and including "general
rules" filings). The register is a directory subordinate to which
service contracts and their anmendnents are filed. Each
organi zation nmay create nore than one register (e.g., according to
| ocation groups). Each register nust include a record reflecting
the filer's nane, organization nunber and status (e.g. ocean commbn

carrier/conference) which identifies the filer. At the option of

RS
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the filer, the register may also include the filer's service
contract rules, i.e. the stated terns and conditions set by the
carrier, agreenent, or conference party to a service contract which
govern the application of service contract rates, charges and ot her

matters.

PART |V -- SERVI CE CONTRACTS

As required by § 530.9, each service contract filed with the

Commi ssion shall include the foll ow ng:

A, Service Contract Title. The filer's title of the service

contract (generally descriptive of the commodity and/or service).

B. sc _Nunber (Service contract nunber). The "sSC Nunber" is

defined by the filer and shall be entered in the appropriate field.

C. ET Number (statenent of essential terns nunber). The "ET

Nunber" is defined by the filer and shall be entered in the
appropriate field. (Note: Service contracts nust have a new (unique
to carrier/conference/ agreenent) service contract nunber for the
initial filing. The service contract nunber nust be paired with a
uni que essential terns nunber and the pair nust remain constant for
all amendnents and nust be consistent between the filed service
contracts and the published essential terns docunents.)

D. Anendnent Number. Were feasible, service contracts should be

anended by anmending only the affected specific term(s) or subterns.
Each tinme any part of a service contract is anended, the filer

shal | assign a consecutive amendnent nunber (up to three digits),

1 | ottt
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begi nning with the nunber "1." (The anmendment nunber field nust be
"O"or void for the initial filing). Each time any part of the
service contract is anended, the "Filing Date" will be the date of

filing of the anmendnent.

EE EMC File Nunber. The FMC File Nunmbers will be system assigned

as initial service contract filings are received and processed.

The FMC File Nunbers will be assigned sequentially and will start
at a nunber designated by the FMC. The FMC File Nunber wll be
provided to filers in the acknow edgnent nessage (via electronic
mail) for filings.

F. Ef fective Date. The service contract nust indicate the

effective date and the expiration date governing the duration of
the contract. The duration nust also be set forth in Term No. 8
where the duration of the contract shall be stated as a specific
fixed time period, wWth a beginning date (effective date) and an
ending date (expiration date).

c. Amendnent Codes. Al'l  anendnent codes listed in the Filing

Cuide, except "G"and"S", may be used in any conbination, with up
to three anendnment codes for amendnents.

H. Speci al case symbol and nunber. The "sS" anendnent code nust be

used singly, and in conjunction with a validated special case

nunmber for corrections to service contracts.

. Filins Date. The filing date is automatically set by the

system whenever a service contract or anmendnent thereto is filed.

J. Contract terns ("terms"). Terns Nos. 1 to 11 shall address the

subjects and bear the terns' titles for the respective nunbers

"y
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exactly as provided in this section. (Not e: If a subject is not
i ncl uded, such as No. 12, the nunber nust be listed with the
appropriate title and the designation "NA." Al terns nmay be
subdi vided into subterms to facilitate amendnent).

1. Oiqgin (No. 1). "Origin" includes the origin port range(s)

in the case of port-to-port novenents, and the origin geographic
area(s) in the case of through internodal novenents, except that
the origin and destination of cargo noving under the contract need
not be stated in the form of "port ranges"” or "geographic areas,"
but shall reflect the actual |ocations agreed to by the contract
parties. Service contracts shall only enploy |ocations (points)
that are valid, published locations in the National Inmagery and
Mappi ng Agency ("NIMA") gazetteer and ports published or approved
for publication in the Wrld Port Index (Pub. No. 150).

2. Destination (No. 2). "Destination" includes the destination

port range(s) in the case of port-to-port novenents, and the
destination geographic area(s) in the case of through internodal
nmovenents, except that the origin and destination of cargo noving
under the contract need not be stated in the form of "port ranges"”
or "geographic areas,"” but shall reflect the actual |ocations
agreed to by the contract parties. Service contracts shall enploy
only locations (points) that are valid, published |locations in the
National |magery and Mapping Agency ("NIMA") gazetteer and ports
publ i shed or approved for publication in the Wrld Port Index (Pub.
No. 150).

3. Coompdities (No. 3). Term No. 3 shall include comodities

A MR e 1
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covered by the service contract. For each commodity filed in this
term a separate formatted commodity index entry is required. To
t he maxi mum extent possible, service contracts should use the U S
Har moni zed Tariff Schedule ("US HTsS") for comodity coding and
associ ated term nol ogy.

4, M ni mum guantity or portion (No. 4). Term No. 4 shal

address the mninmum quantity or portion of cargo and/or anount of
freight revenue necessary to obtain the rate or rate schedul e(s).
The mninmum quantity or cargo conmtted by the shipper may be
expressed as a fixed percentage of the shipper's cargo.

5. Service commitnents (No. 5). Term No. 5 shall address the

service commitnents of the carrier, conference or specific menbers
of a conference, agreenent or specific nmenbers of an agreenent,
such as assured space, transit time, port rotation or simlar

service features.

6. Rates or rate schedule(s) (No. 6). Term No. 6 shall
contain the contract rates or rate schedules, including any
additional or other charges (e.g., general rate increases

surcharges, termnal handling charges, etc.) that apply, and any
and all conditions and terns of service or operation or concessions

which in any way affect such rates or charges.

7. Liguidated damases for non-performance, if any (No. 7).

Term No. 7 shall include |iquidated damages for non-performance, if

there is such provided for in the service contract.

8. Duration of the contract (No. 8). The duration of the

contract shall be stated as a specific, fixed tinme period, with a
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begi nning date (effective date) and ending date (expiration date).

9. Signature date, contract parties, signatories  and

affiliates, if anv (No. 9). The identification of contract parties

nmust be included as follows:

(a) the legal nanes and business addresses of the contract
parties. (Note: if the service contract is entered into
by an agreenent or conference, this shall include the
correspondi ng agreenent number on file with the
Conmmi ssi on);

(b) the legal nanes, titles, and addresses of representatives
signing the contract for the parties and the date the
contract was signed; and

(c) the legal name(s) and business address(es) of affiliates
entitled to access the contract, if any. Subsequent

references in the contract to the contract parties shall

be consistent with the first reference (e.g., (exact
nane), "“carrier," "shipper," or "association, etc.).
( Not e: This term nust nane every affiliate of each

contract party named under § 530.9(d) (4) entitled to
receive or authorized to offer services under the
contract, except that in the case of a contract entered

into by all of the parties of a conference, agreenent or

shi ppers' association, individual mnenbers need not be
naned unless the contract includes or excludes specific

nmenbers.)

10. Shipper's_Status Certification and Affiliates, if anvy,

sy
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(No. 10). The shi pper signatory(ies) nust certify its status and
that of any affiliates in accordance with § 530.7 of this part.

11. Records (No. 11). Term No. 11 nust contain:

(a) a description of the shipnment records which wll be
mai ntained to support the contract; and

(b) the address, title, and tel ephone nunber of the person who
will respond to a request by naking the original signed service
contract and shipnment records available to the Conm ssion for
i nspection under § 530.17 of this part.

12. QO her Provisions of the Contract (No. 100-999). Any

term of a service contract not otherw se specifically provided for
in this section shall be entered after the above terns and in

nuneri cal order, beginning with No. 100.

o R S



EXHIBIT 1 -- SERVICE CONTRACT REGISTRATION [FORM FMC-83]
ORGANIZATION NO.

PLEASE TYPE OR PRINT

SERVICE CONTRACT REGISTRATION

(SEE ATTACHED INSTRUCTIONS)

-
. This Registration is: [ 1Initial [TAmendment (Specify change)
2. Registrant
Full Legal Name of firm (or individual, if not a firm) {
(Doing Business As)
3. Address of [ N
Home Office (Number and Street) Telephone
(D
(Number and Street) Fax
(City/State/Country) (Federal TIN Number) E-Mail (optional)

4. Billing L)
Address |f (Number and Street) Telephone
Different
(Number and Street) Fax
(City/State/Country) E-Mail (optional)

5. Organization Number (If known)

6. Registrant Type [ JvOCC [ 1 Tariff Publisher/Agent/Other
(Check one) [ ] Agreement [ ] Conference/Joint Service

7. Permissions Requested and Person granted these permissions (Check permissions that apply)

Full Legal Name
l::]Maintenance of organization record |:|File Service Contracts
Q Registered for Batch Filing Prior to May 1, 1999? (Y/N) If Yes, show date
f the person to perform the filing already has an existing Log-on, list only the Log-on for that person.

Existing L og-on

Signature of Authorized Official Print or Typenameof AuthorizedOfficisl

date
FMC USE ONLY

Logon i Initial Password ID Directory
DateAsg [, d.: iAsoB® .

by
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EXHBIT 1 -- INSTRUCTIONS FOR SERVI CE CONTRACT REQ STRATI ON [ FORM
FMC-83]

| nstructions

Line 1. Registration. Indicate whether this is the initial (first

time) registration or an anendnent to an existing Service Contract

Regi strati on.

Line 2. Reaistrant. This nust be the full legal name of the firm

or individual registering for the FMC’s Service Contract Filing
System and any trade nanes. The registrant nanme should match the
corporate charter or business |license, conference nenbership, etc.
It should be noted that the registrant nanme cannot be changed by
the registrant after the registration w thout subm ssion of an
anended registration fee.

Line 3. Address of Home Ofice. The conplete street address

shoul d be shown in addition to the post office box. Al so,
provide the registrant's Federal Taxpayer ldentification Nunber
("TIN' Nunber).

Line 4. Billing Address if Different. This should be conpleted

if the billing address differs from the hone office address.
Show the firmnanme (if different fromthe registrant), street
address and post office box (if applicable).

Line 5. Oaanization Nunber. Conplete if known. ( Regul at ed

Persons | ndex or “RPI” nunber.)

Line 6. Reaistrant Type. Indicate the type of organization. A

regi strant cannot be nore than one type. This data cannot be
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changed by the registrant after registration w thout subm ssion

of an anended registration form

Line 7. Perm ssions Requested and Person G anted These

Per nm ssi ons.

Mai nt enance of Orsanization Record - The person |isted

in line 8 is authorized to access the organization
mai nt enance functions (i.e., nodify organization
information, assign publishers, affiliations, and

d/ b/ as).

Service Contract Filing ~ The person listed in line 8

is authorized only to submt filings.

Line 8. Certified for Batch Filina. I ndi cate whether the

registrant was registered with software certified to perform
batch filings prior to May 1, 1999. Ot herwi se, the registrant
must first be certified for batch filing as outlined in 46 CFR
part 530. After certification, the registrant can subnmt an
anended registration form to request perm ssion for a person in
their organization to perform the batch filing. If the person

al ready has an existing log-on, the log-on (not the password)
should be listed on the requesting form Also, the certification
date received fromthe FMC should be listed on the requesting

form

By the Conmi ssi on.
C. G

seph C. Polking
Secretary

e g
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These atachments are found in Section were underestimated BPA 15 solhating -« FEDERAL MARITIME COMMISSION
14 6.1 ofthe rulemaking record Al a comments and data from industral

minimum, EPA requests that capital
costs be broken down in terms of
treatment system equipment Costs,
installation costs, delivery costs,
accessory costs (e.g., probes),
instrumentation, piping, contractor fees,
pumps, construction of buildings or
other structures to house major

eatment units, and engineering costs.
"A requests that annuhl costs be

vroken down into the fellowing

components, if available: chemical
costs, electric costs, operation and
maintenance (O&M) labor costs, Q&M
material costs, and residual disposal
costs. EPA also requests that general
data pertaining to the commenter’s
facility be supplied. This includes a
detailed description of the treatment
system (average operatihg days per year
and hours per day, treafmeant system
unit descriptions and capacities, average
wastewater flows in and out of
treatment units, chemigal addition type
and location) and general roduction
data for the facility (in &8e total annual
production and a breakdown ef annual
production by item typs).

F. Pollution Prevention Activities

EPA proposed a no regulation option
at the time of proposal. If BPA decides
to go forward with the no regulation
option, EPA may require specific
pollution prevention/reiuction
activities to be implemented at
industrial laundry facilities. EPA is
soliciting information ah in-process
pollution prevention activities designed
to minimize the level of pollutants in
the influent at industrial laundries,
Commenters should pravide a
description of the pollution prevention
activity and information on the
pollutant reduction dueto
implementation of ths practice.

EPA also solicits con#nent on
whether a best managememt practice
(BMP) option, in lieu ofian en&of-pipe
regulation using any of the previousk
identified options contolling erganie
compounds, should be J romuigated.
This option would requie control-of
organic solvents prior ta the wash cycle
by treating industrial towels only. In
this case, the BMP could specify a
certain technology (e.g., centrifuges,
hydraulic presses, mechanical wringers)
in lieu of a performence-standard and

uld be used in conjunction with the

idustry’s proposed voluntary program.

G. Space Limitations and New Building
Costs for Industrial Laundries

EPA received several comments
indicating that space requirements and
expansion costs for industrial laundries

laundry facilities that in the past five
years have installed pretreatment
equipment that required them to either
purchase addition land and/or construct
a building to house pretreatment
equipment. For facilities that purchased
additional land to install pretreatment
equipment, please provide information
on the:amount of land purchased, the
cost of the land, and the location of the
facility. For facilities that constructed
buildings to house pretreatment
equipment, please provide a detailed
description of the building (including
size, construction materials, and any
additional uses of the building) and a
detailed cost breakdown (including
construction costs, secondary
containment costs, HVAC costs, etc.).

H. Alternative Approach to “No
Regulation” Option

EPA has recgjved from UTSA and
TRSA a proposal that would serve as an
alternative to the pretreatment standards
proposed by EPA. This document,
which is available in Section 16 of the
public record for this rulemaking,
outlines a voluntary multi-media
environmental improvement and
pollution prevention program. The
programs contains five elements: (1) The
establishment of industry-wide program
goals; {2) a statement of environmental
principles; (3) a menu of specific
voluntary initiatives; (4) an
implementation plan; and (5) a system
for assessing program performance. EPA
solicits comment on whether this
program or some combination of
elements of this program should take
the place of the final rule, or be part of
an option for those facilities excluded
from numeric standards based on some
sort of size cutoff to embark upon in
place of complying with standards
contained in the final rule. EPA has also
received comments supporting EPA to
go forward with the promulgation of
pretreatment standards for this industry.
These comments can be found in
Section 14 of the record.

Dated: December 16, 1998.
J. Charles Fox,
Assistant Admmistratorfor Water.
[FR Doc. 98-34037 Filed 12-22-98; 8:45 am]
BILLING CODEs6560-50—P

46 CFR Parts 514 and 530
[Docket No.98-30)

Service Contracts Subject to the
Shipping Act of 1964

AGENCY: Federal Maritime Commission.
ACTION: Notice of Proposed Rulemaking.

SUMMARY: The Federal Maritime
Commission (‘Commission” or “FMC”)
proposes to revise its regulations
governing service contracts between
shippers and ocean common carriers to
reflect changes made to the Shipping
Act of 1984 (“1984 Act”), the Ocean
Shipping Reform Act of 1998 and the
Coast Guard Authorization Act of 1998).
Specifically, the Commission proposes
to revise its regulations implementing
section 8(c) of the 1984 Act and create
a new regulation which would govern
only service contract filings. The
Commission is proposing to establish
new rules for service contract filing and
essential terms publication, revise its
regulations to include the newly
permitted agreement and multiple
shipper-party service contracts, and
make other conforming changes. The
Commission is also proposing an
electronic filing system for service
contracts which is intended to reduce
the filing burden on parties and
accommodate the efficient processing
and review of what is predicted to be a
large number of filed contracts.
DATES: Submit comments on or before
January 22, 1999.
ADDRESSES: Address all comments
concerning this proposed rule to: Joseph
C. Polking, Secretary, Federal Maritime
Commission, 800 North Capitol Street,
NW., Room 1046, Washington, DC
20573-0001.
FOR FURTHER INFORMATION CONTACT:
Thomas Panebianco, General Counsel,
Federal Maritime Commission, 800
North Capitol Street, NW.,
Washington, DC 20573-0001, (202)
523-5740
Bryant L. VanBrakle, Director, Bureau of
Tariffs, Certification and Licensing,
Federal Maritime Commission, 800
North Capitol Street, NW.,
Washington, DC 20573-0001, (202)
523-5796
SUPPLEMENTARY INFORMATION: The Ocean
Shipping Reform Act of 1998, Pub. L.
105-258.112 Stat. 1902 (“OSRA™) was
signed into law on October 14, 1998.
OSRA makes several changes to the
existing system by which the Federal
Maritime Commission (“FMC” or
“Commission”) regulates ocean
shipping in the foreign commerce of the
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United States. OSRA makes significant
changes to the provisions governing
service confracts under the 1984 Act

On November 13, 1998, the Coast Guard
Authorization Act of 1998, Pub. L. 105~
383, 112 Stat. 3411, was signed by the
President. That Act also amends the
1984 Act by redefining the term
“common carrier.” Accordingly, the
Commission now proposes to update,
redesignateand clarify its rules to
implement the changes mandated by
these laws. This supplemental
information presents these changes in
detail.

The propesal seeks to carry over
existing regalations (paricularly 46 CFR
514.7 and 514.17) wharethey comport
with the rewisions to the 1984 Act made
by OSRA and where they represent a
sound apprdach. The putpose, scope,
applicability and definition sections,
found in prepased reguldtions §§ 530.1,
530.2, 530.3 and 530.4 ape adapted from
current §§ 514.1(b} (p-se), 514.1(a}
(scope) and 514.2 {defin}ions). These
proposed rujes envision an electronic
filing system for service ¢ontracts, and
coordinate the publicatian of essential
terms under sectian 8(c}-of the 1984 Act
with the puSlieatxan of tdriffs under
propose ulation 46 CFR part 520.

amemtally *vises the
statuto ry scBeme for taxiffs and service
contracts. Tiriffs are no lbnger required
to be filed with the Commission. Service
contracts, on the other hand, are
required to be filed confiflentially with
the Cemmission, and must contain
specified esgential terms, Similarly,
while OSRA: preserves the requirement
that certain essential terms be
published, that irement has been
significantly scaled-baek end includes
only the following terms:: (1) Origin and
destination port razges; (2} the
commaodity ér com#nodities involved;
(3) the minignum velume-or portion; and
(4) the duration of the service contract.
Just as significant te service contracting
is the repeabof the “me-teo” right for
similarly sitsated shippess. Carriers will
no longer berequired to dffer the same
contract terms to similarly situated
shippers.

Another significant ghange made by
OSRA is the authorizatien of non-
conference acean common carrier
agreements tp enter into service
contracts. Furthermaore, under OSRA,
unrelated, multiple shippers may enter
into service ¢ontraets without
necessarily leing members of shippers’
associations. These changes
significantly free parties to make service
contracts cestered around the realities
of the marketplace.

The Comugission is mindful of several
competing interests regarding the filing

of service contracts. First, the filing
requirements must be crafted with an
appreciation for regulated entities’
interests in simple, speedy and
straightforward filing procedures
Second, they must enable the
Commission to fulfill its statutory duty
to guard against section 10 violations
and section 6(g) matters. This
responsibility on the part of the
Commission is especially important
now that service contracts will be
confidential; potentially aggrieved
parties will rely on Commission
oversight. This will be complicated by
the predicted increase in the sheer
number of service contracts filed. It is
with these goals in mind that the
Commission proposes the following
regulations, designed to enable the
‘Commission to fulfill its regulatory
mandate while imposing a minimal
burden on regulated parties.

The Proposed Rule

The proposed rule redesignates the
Commission’s rules on service contracts
currently in 46 CFR part 514 into a new
part, 46 CFR part 530. The following
discussion covers the proposed rule’s
treatment of service contract filings;
essential terms publications; carrier
duty to disclose to collective bargaining
agreements; confidentiality; excepted
commodity (“mixed”) and global
contracts; re-rating; and miscellaneous
matters.

General filing requirements

Filing requirements in the existing
regulations (46 CFR part 514) as well as
in the proposed regulations, govern
initial filings, amendments, and notices
of correction and cancgllation. In an
attempt to update and streamline the
filing system, as well as enable the
Commission to fulfillits statutory
monitoring duty over service contracts,
the Commission is proposing to initiate
a filing system which would be
completely electronic. Due to the
volume of service contract filings the
Commission expects after May 1, 1999,
adoption of an electronic, as opposed to
a paper-based, system appears to be the
most practical approach.

Given the exceptionally short
legislative deadlines and limitations on
resources available to the Commission,
the only viable approach to
implementing an electronic filing
system at this juncture would be to
create a system adapted from the
Commission’s currently used filing
system for the Essential Terms (*“ETs"")
of service contracts. The proposed rule
reflects this approach. It envisions
accepting only electronic filings
(including amendments to service

contracts filed prior to May 1, 1999);‘§
amendments to paper-filed service
contracts would also necessitate the ré-
filing in electronic form of the
underlying, 1.e. initial, contragt itself.:

While the creation of an entirely new,
tailor-made service contract filing  ~
system could have benefits over the
proposed approach in terms of
simplicity or flexibility, the creation of
such a new system simply is aot
possible before May 1.1999. The
Commission invites comments on |
approaches to establishing sueh a new
system, however, and if warranted ar‘x%
financially feasible could pursue suclta
strategy as a longer-term goal, treating:
the proposed system as a transitional
solution. :

The Commission has determined nd
to propose continuing the pager filinggof
service contracts, based on an
assessment that an increased volume &f
contracts would create unworkable :
administrative burdens an both the
industry and the agency and could .
substantially impair the Comuhission’$
ability to fulfill its oversight,
enforcement, and monitoring .
responsibilities. However, commemels
are welcome to address this matter ast
well.

The proposed regulation ingludes
details of this system. See, § 530.9 ent?
Appendix A. The Commission solicit®
from the industry its views on the :
benefits and limitations of this approagh
and any suggested alternatives. I

Registration of filers
The proposed rule carries over the -

existing filing fees for service ¢ontract:
and amendment filings, and far
corrections to service contracts. Also, -
provision has been made to
“grandfather” organizations currently!
registered to file essential terms
publications, with no requirement that
they submit a further registration fee. .
All individuals who presently possess:
an organization maintenance lpg-on bd
issued a new log-on and password for
the new system. All other potantial -
service contract filers.must pap the
requisite fee and be registered for
service contract filing prior to Hling
service contracts. The proposed rule
would also “grandfather” software
which was certified by the old-system,:
but would allow software providers to:
test their filing software if they so )
desired for the same certification fee. -

Publication of essential terms

OSRA continues to require the
publication of certain essential terms af
service contracts. Section 8{(c)(3)
instructs carrier parties tq service
contracts to make these essentfal terms

e
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available to the public “in tariff format.”
The proposed regulation suggests that
carriers and conferences should be able
to satisfy this obligation in the same
way they publish their tariff information
under proposed 46 CFR part 528.
Comments are solicited on any other
options which might also be feasible
and which would affect compliance
with the publication requirement of the

Act.

. In an effort to assist the shipping
public find statements of essential terms
published according to this part, the
Commission anticipates making a list of
the locations of all such publications
available on the FMC website. 46 CFR
530.13(f). The Commission requests
comments this propasal.

OSRA removes the requirement that
carriers and conferences provide “me-
too” rights to similar& situated shippers
on their service contracts. Similarly,
OSRA no longer requires carriers and
conferences to publish most of the
essential terms of service contracts filed
with the Commission. It appears that
allowing carriers and conferences to
publish their (non-confidential)
essential terms by the same methad they
publish their tariffs is the most efficient
approach to the publication
requirement. Therefore, the proposed
rule cross-references the technical
requirements of the newly proposed
tariff publication regmlations to
effectuate the essential terms
publication required under this part.

Agreements and serwice contracting

Commission regulation governing the
filing of individual carrier and
conference service cantracts remains,
for the most part, the:same as it hod
been under previous Commission
regulation. However, there has been one
significant change by OSRA: The
additional authority for an “agreement”
(as opposed to only a ““conference”) to
enter into service contracts. This raises
several issues which the Commission
will address in this rulemaking.

Often, non-conference agreements do
not create a central secretariat ar
authority to act on the agreement’s
behalf, nor do they maintain a gommon
tariff. Unlike conferences, therefore,
such agreements may have no uniform
or standard method for filing or
publishing the agreement service

contract matters.’
. With regard to non-conference
agreements, the proposed rule indicates

| naeea, while t NE statutispeaksof“casrieor
an agreement” entering into a contract, in instances
where the agreement is not a distinct legal entity,
the Commission anticipates that itis the multiple
carrier members, rather than the agreernant itself,
who would be signatories to such a contract.

that any of the agreement parties to the
service contract may file; if none of the
parties properly files, the liability for
such failure to file would rest equally on
all agreement members party to the
contract.

The question anses of how to require
publication of statements of essential
terms by agreements which do not have
a common tariff. The proposed rule
requires that each member of a non-
conference agreement publish the
statement of essential terms in its
individual tariff, and reflect in its
statement of essential terms the identity
of the other carrier parties. 46 CFR
530.13(b). The Commission welcomes
any comments as to alternative
approaches by which non-conference
agreement carriers may satisfy the
publication requirement of section
8(c)(3) of the Act as revised by OSRA.

A similar issue arises with the
Commission’s policy regarding the filing
by conferences of service contracts to
whic¢h fewer than all members are
parties. In the past, the Commission’s
policy has been to impose on the
conferences the duty to file and publish
the service contract material for service
contracts entered into under the
conference agreement, in which fewer
than all the members would participate.
46 CFR 514.4{d)(5)(B). For service
contracts outside the scope of the
conference, the conference retained the
authority to file on behalf of its
member(s), but the carrier(s) involved
also had a separate duty to file. 46 CFR
514.4(d)(5)(B)(2)(ii).

It appears necessary to revisit these
policies at this time. A requirement that
conbrences file service contracts
entered into by a subset of its
membership would seem inconsistent
with OSRA’s new prohibition on
agreement members being required to
disclose the terms of their contracts, as
well as other provisions regarding
independent and confidential service
contracting. Therefore, we are proposing
that, for filing and publication purposes,
contracts entered into by some, but not
all, of a conference’s members be treated
in the same manner as non-conference
agreement contracts. 46 CFR 530.5,
530.13.

Finally, the Commission must resolve
how to handlere-rating issues which
might arise under non-conference
agreement service contracts. By
definition, agreements do not have
common tariffs at which carriage under
a terminated or canceled contract could
be re-rated. Therefore, if a service
contract is rejected for not meeting the
filing requirements, deadlines, etc., the
issue of which rate should be applied to
cargo which moved under that contract

presents itself. One approach to this
problem would be to re-rate the cargo at
the tariff rate for that commodity of the
carrier which actually moved the cargo.
46 CFR 530.16. While this is the
approach presented in the proposed
regulations, the Commission is
interested to hear any others which
might be suggested in the comments.

Duty to Disclose to Labor Organizations

In light of the confidentiality of
service contracts and some of their
essential terms, OSRA amends section
8(c)(4) to require that a carrier which is
a party to or is subject to a collective
bargaining agreement with a labor
organization must respond within a
reasonable period of time to that labor
organization’s request regarding the
carrier’s responsibility for certain
activities related to cargoes transported
under a service contract. The
Commission is proposing, at 46 CFR
530.8, certain definitions of “reasonable
period of time” for responding to a labor
organization’s request for information
under section 8(c)(4) of the Act. This
definition reflects the concern that labor
organizations are apprised of the
handling responsibility for cargo before
that cargo arrives at the discharge port.
The Commission expects that aggrieved
labor organizations will use existing
Commission processes in the event of
noncompliance by a carrier. The
Commission would entertain proposals
for more specific and stringent rules if
the existing standards and procedures
prove inadequate in practice.

Commission Confidentiality

Proposed regulation 46 CFR 530.4
seeks to amend the confidentiality
provision as follows: “Nothing
contained in this part shall preclude the
Commission from providing certain
information from service contracts to
another agency of the Federal
government of the United States as
deemed necessary.” Other federal
agencies, in the administration of their
statutorily mandated responsibilities,
may have a need for service contract
information which will otherwise be
filed confidentially with the
Commission and which under the
existing 1984 Act is disclosed in the
published essential terms statement. In
an April 1, 1998 floor statement, the
Senate bill’s sponsor, Senator
Hutchison, noted that

Federal agencies have expressed concerns
over how they are to ensure ocean carrier
compliance with United States cargo
preference law requirements concerning
shipping rates in an era of service contract
rate confidentiality. The FMC is encouraged

[
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to work with affected Federal agencies to
address this concern

Cong. Rec. §3320,(daily ed. April 21,
1998)(statement of Sen. Hutchison).
Similarly, in an October 1, 1998 floor
exchange, the Chairman of the Senate
Committee on Commerce, Science and
Transportation, Senator MeCain, asked
Senator Hutchison

to clarify the ability of the FMC to share
confidential service contract rate and service
information with other Federal agencies to
ensure that the U.S.-fleet shipping rates for
preference carge shipments meet statutory
requirements.

Cong. Rec. S¥1302 (daily ed. Oct. 1,
1998)(Statement of Sen. McCain).
Senator Hutchisen replied,

. . | want to make it clear that the FMC
is authorized ta share with another Federal
agency service eonmtract information that
parties of the service cantract have legally
decided to protect from public disclosure 1n
order to enable that Fadera) agency to ensure
the compliance of U.S.-flag ocean common
carriers with ceirgo preference law shipping
rate requirements, Of course, that
confidential se¢vice contract information
would remain protected from-disclosure to
the public consistent with thd Shipping Act
of 1684, as amended by the Ocean Shipping
Reform Act of 1998, and other applicable
Federal Laws.

Cong. Rec. 811302 (daily ed. Oct. 1,
1998)(Statement of Sen. Hutchison).
Thus, it is clear that theconfidentiality
afforded to service contract information
is limited to nondisclosure to the public,
and was not intended by Congress to
fetter other Federal agencies in their
oversight responsibilities.2 It is therefore
the intention of the Commission to
allow access to filed contracts to Federal
government ggencies where appropriate;
any such disglosures will not jeopardize
the statutory aim of nondisclosure of
confidential service contract
information to nongovernmental
entities.

Service Contracts \With NVOCCs as
Shipper Parties

Service contracts with non-vessel-
operating common carriers (‘“NVOCCs"’}
remain subject to special requirements
for certification of NVQCCs” financial
responsibility. See 46 CFR 514.7(e) and
46 CFR530.7. The financial
responsibility procedures in this
proposed rule comport with the
proposed regulation at 46 CFR § 515.27

*With respect to Department of Defense cargo
preference law gwversight, moreover, it aso appears
that the Federal Acquisition Regulations. 46 CFR
9.104-1(g), 9.105~1{c)(3), 15.404~1(a)(1), and
15.403—-3(a), would provide the Department access
to the service contract informatianin any event.
athough in aless efficient and more cumbersome
manner.

(dealing with financial responsibilities
of ocean transportation intermediaries).

Exceptions and Rejection

Congress has directed the
Commission to refuse to accept any
service contract dealing with
commodities excepted from application
by section 8(c)(2) or receiving an
exemption under section 16 of the 1984
Act. S.Rep. No. 105-61, 105th Cong. 1st
Sess., at 23 (1997)(“Report™). The
Commission proposes to continue to
permit the filing of service contracts
which include both excepted and non-
excepted commodities (“mixed”
contracts), in lieu of requiring the
parties to rewrite their contracts to
separate excepted and non-excepted
commodities for filing purposes.
Therefore, the Commission seeks
comments on proposed regulation 46
CFR 530.14, particularly regarding the
burden that would result to filers if
service contracts were required to be
drafted specifically so that excepted
commodities were not covered. The
proposal indicates that the Commission
would refuse to accept for filing service
contracts which exclusively cover
excepted commodities, in keeping with
the Report language.3

Global Service Contracts

Members of the carrier industry have
suggested that the Commission should
accept filings of service contracts which
include terms covering both U.S.-to-
fereign and foreign-to-foreign
movements of cargo (hereinafter “global
contracts”). Clearly, the foreign-to-
foreign activity lies outside the
Commission’s jurisdiction to regulate,
This issue was before the Commission
previously in Docket No. 92-20, Service
Contracts in Foreign-to-Foreign Trades,
Advance Notice of Proposed
Rulemaking, 57 Fed. Reg. 18855 (May 1,
1992). That proceeding was
discontinued, as carriers, conferences
and shippers’ associations strongly
opposed the proposal to allow the filing
of global service contracts. In their
comments in that proceeding, several

3The Commission solicited comment on this
subject in Docket No 85-6, Notice of Inquiry
Concerning the Interpretation Of Section 8(a) and
{8)(c) Of the Shipping Act Of 1984. aswell as Docket
No. 66-6, Service Contracts In Docket No. 86—6, the
Commussion issued its Final Rule, 52 FR 23969
(June 26, 1989), end noted that “ service contracts
often include a mixture of exempt and non-exempt
commodities, so that a shipper can obtain a better
contract rate. Presumably, the ability to offer service
contracts on mixed commodities also benefits
carriers.” id. at 23996 The Commission assumes
that the same holds true for the shipping industry
today, but solicits comment on industry practice
and the burden which would be imposed 1f the
Commussion were to require that filed service
contracts cover only non-excepted commodities.

-

carriers and conferences noted that
there was no business efficiency reason :
to allow the filing of global service
contracts as “there was no commercial *
need” for the ability to so. In contrast, :
several large shippers expressed their

desire to have the ability to enter into

global service contracts and to thereby *
simplify and aggregate their traffic and °
logistics operations. .

Many commenters in that proceeding:
suggested that global contracti woulgff
severely interfere with or complicate
“me-too” rights. Furthermore, the
National Customs Brokers and
Forwarders Association of America
stated that allowing such global
contracts would,eive rise to
discrimination in favor of large glebal
shippers that could commit to larger
worldwide volumes. However, Congresg
has eliminated the Commissiorn’s H
mandate to guard against unreasonable :
discrimination (except with regard to
clearly defined protected classes),
retooling the Act to place more
emphasis on individual contracting and
the marketplace.

There remains a concern, however,
that allowing global service contracts, if
which rates in U.S. trades will depend -
on minimum volume commitments
calculated on a global basis, will
complicate the Commission’s ability to:
monitor and enforce carriers’
compliance with their filed contract
rates. While there is merit to this point;
the legal obstacles do not appear to be
insurmountable. There is no bright-ling
geographic limit to the Commissior’s :
ability to compel information from
carriers. Rather, information sought
must be “not unreasonable” and
“reasonably relevant” to a law&I
Commission inquiry. United States V.
Morton Salt Company, 338 U.S. 632 -
(1950); Far East Conference v. Federal -
Maritime Commission, 337 F.2d 146 ~
(D.C. Cir. 1964). Therefore, if
information about the volumes moving
in foreign-to-foreign commerce is
relevant to the question of whak rate -
applies in a U.S.-to-foreign trade (cleardy
a matter within the Commission’s
jurisdiction), then it would appear thag
such information may be compelled by
the Commission. Moreover, we note that
proper administration of certain
sections of the 1964 Act, i.e., section
13(b)(5), redesignated as 13(b}{8) by
OSRA, would seem to require that the
Commission have the ability to compef
information about cross-trades.
However, as a practical matter. andiing
arrangements with global quantities
undoubtedly generate substantial
challenges.

Some of the objections in Dacket No;
92-20 focused on whether global

st
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volumes were consistent with the
requirement for the filing of minimum
volume commitments in public
essential terms. While that issue was
more important whem parties had the
right to “me-too” the terms, it still has
some significance. The Commissien
proposes an approach that, when parties
have a unitary minimum volume
commitment covering U.S.-and foreign-
to-foreign trades, it publish the amount
in its public essentid terms publigation,
but clearly indicate for the public that
the volume includes quantities meving
in foreign-to-foreign trades.

Furthermore, the concerns that
conferences and niche carriers had in
1992 may have disappeared completely
with the ability of n&-conference
agreements to enter #nto service
contracts. Under OSRA, alliances, along
with individual carriers, will have the
ability to offer global service contgacts.
This ability, of course, will also be
affected by the Commission’s approach
on the treatment of less-than-total
agreement service contracts, as
d&cussed more fully above.

Another auestion mised in Docket 92—
20 was whether filing of glebal contracts
would somehow extand other
provisions of the Act, such as the
prohibited acts in segtion 10, to the
foreign-to-foreign legs. K is clear,
however, that there would be no
authority for the Cordmissien te
spontaneously extend its jurisdiction in
this manner. Therefare, itfpears that
there is little policy or legal necessity to
require parties to artfficially structure
their commercial dedlings te be
coextensive with the:Commission’s
regulatory jurisdictian. Rather, a #ore
sound approach would seem tabe for
carriers to enter into contraets based on
the requirements of the global market,
for carriers to submit them 4n their true
and complete totality, and for the
Commission to regulate thase carriers,
their agreements and: serviee cantracts
to the extent of its autherity, and ot
beyond.

It appears that the significant
revisions to the 1984 Act necessitating
sweeping changes ta:the service contract
filing regulations. mgke this prepesed
rulemaking proceedihg an appertune
moment for the Comimission to revisit
the issues presented by theacceptance
of filing for both mixed and global
contracts. In light of the regulatory
changes mandated by OSRA, the current
proposal seeks to reduce the burden on
the entities subject t@ the sectian 8(c)
filing and publicatioh requirements,
together with recogrdtion of the
Commission’s need to have theability to
easily access and search the filed
documents. Thus, the proposed

regulation allows the filing of service
contracts which include (but are not
limited to) excepted and exempted
commodities and service outside the
U.S. foreign trades. The Commission is
concerned that it not overburden its
filers, or encourage them to create
artificial documents which do not
reflect the actual underlying business
agreement which the service contract
represents.

Inland Portions of Through Movements
to Europe

Unlike the United States, it appears
that the European Commission
(“E.C.“)-while permitting conference
service contracts for the ocean
movement of cargo-prohibits
conference contracts which cover the
movement of cargo to inland points in
Europe. Therefore, it seems that carriers
in the U.S.-European trade may
participate in a conference service
contract covering U.S.-Europe ocean
movements, and sign an individual
service contract covering European
inland transport for the same shipper
customer. A question has arisen as to
whather these contracts for European
inland transport must be filed with the
Commission. It would seem that filing
would be consistent with statutory
requirements to the extent the contracts
establish the European inland portion of
a through rate charged by a carrier in a
U.S.-Europe intermodal movement.
However, the Commission welcomes
comments on how it could minimize the
regulatory burdens occasioned by these
differences in regulatory regimes, to the
extent it may do so given its own
statutory responsibility.

Cross-Referencing Tariffs .

Presently, most filed service contracts
contain re-occurring terms common to
all of a carrier’s or conference’s service
contracts (including matters such as free
time and demurrage, bunkering rates,
currency matters, etc.) the complete text
of which would be very cumbersome for
the carrier party to file with the service
contract. Therefore, service contracts
almost always make cross-reference to
terms contained in that carrier’s or
conference’s tariff or an essential terms
publication.

The Commission recognizes that it
was Congress’ intent, by lifting the
requirement that tariffs be filed with the
Commission, to allow parties to service
contracts more freedom and flexibility
in their commercial arrangements. The
proposed rule, § 530.9(c)(2), thus
permits filed service contracts to refer to
terms outside the four corners of the
filed service contract, but only if they

are contained in the carrier’s or
conference’s tariff publication.

Another option fcr the system is to
allow service contract filers to file with
the Commission a “general rules” filing
as a part of their service contract
register. This might be useful for filers
which file multiple service contracts
with duplicative and/or commonly
applicable items (e.g. rules for
hazardous cargo, equipment
interchanges, mileage guide
publications, location groups, inland
rates, and bills of lading); rather than
repeatedly submitting the text of these
amendments in each contract filing,
filers could simply reference their
“general rules” filing. This would also
maintain the confidentiality of such
terms. Filing and amendments to these
“general rules” would be subject to the
filing requirements of service contracts
and amendments. The Commission
wishes to hear how the industry views
this issue and what options may be
available for its resolution.

Rejection of Service Contract Filings

Commission regulations currently
outline the procedures for rejection of
service contracts and essential terms
filed with the Commission. 48 CFR
514.7(j). The Commission rejects service
contracts or their amendments which do
not conform to the requirements of the
1984 Act or Commission regulation,
including timeliness of filing and
adequacy and accuracy of the
publication of the statement of essential
terms. The proposed regulation adapts
the current rejection rules as ne
to meet the changes to the 1984 Act
made by OSRA. The proposed
regulations also provide for “non-
acceptance,” a new term reflecting the
congressional mandate that the
Commission not accept for filing servige
contracts which cover only excepted
commodities, consistent with
co_rlx_gfessional directives.

e proposed regulations also
anticipate re-rating for service contracts
with non-conference agreements. Such
re-rating will be made, under proposed
regulation 48 CFR part 530 subpart E, at
the tariff rate of the carrier which
actually carried the cargo in question.

The definitions of ocean common
carrier and conference are changed to
reflect the concerns the Commission
discussed in its proposed Agreements
rulemaking. See, 46 CFR part 535.

The reporting requirements contain&
in 46 CFR part 530 have been submitted
to the Office of Management and Budget
(OMB). The estimated total annual
burden for the estimated 155 annual
respondents is 303,953 manhours. This
estimate includes, as applicable, the
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time needed to review instructions,
develop, acquire, install, and utilize
technology and systems for the purposes
of collecting, validating, and verifying
mformation, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to
respond to a collection ofinformation,
search existing data sources, gathering
and maintain the data needed, and
complete and review the collection of
information: and transmit or otherwise
disclose the information.

Send comments regarding the burden
estimate to the Office of Iaformation and
Regulatory Affairs, Office of
Management and Budget, Attention
Desk Officer for the Federal Maritime
Commission, New Executive Office
Building, 725 17th Street, NW,
Washington, DC 20803 within 30 days
of publication in the Fedéral Register.

he FMC would alsclike to solicit
comments tex (a) Evaluatd whether the
proposed coflection of information is
necessary fog the proper performance of
the functions of the agency, including
whether the information will have
practical utifty; (b} evaluate the
accuracy of the Commissijon’s burden
estimates for the proposed collection of
information: (c] enhance the quality,
utility, and elarity of the information to
be collected: and {d) mingémize the
burden of the collection af information
on respondents, including the use of
automated cellectien téchniques or
other forms ef information technology.
Comments submitted in response to this
proposed rulemaking will be
summarized-and/or included in the
final rule and will become a matter of
public record.

The Chairman certifies, pursuant to
section 805 of the Regulatory Flexibility
Act, 5 U.S.C. 605, that the proposed
amendments will not, ff promulgated,
have a significant impact on a
substantial gumber of small entities.
The affected, universe of the parties is
limited to vessel-operating common
carriers. Thé Commission has
determined that these entities do not
come underthe programs and policies
mandated by the Small Business
Regulatory Enfercement Fairness Act as
they typically exceed the threshold
figures for number of employees and/or
annual receipts to quakify as a small
entity under Small Business
Administration guidelines.

List of Subjects for 48 CFR Parts 534
and 530

Freight, Maritime carriers, Reporting
and recordkeeping requirements.

For the reasons set out in the
preamble, the Commission proposes to
remove 46 CFR part 514 and to add new
46 CFR part 530 to subchapter B to read
as follows:

PART 514—[REMOVED)

PART 530—SERVICE CONTRACTS

Subpart A-General Provisions

Sec

530.1 Purpose

530.2 Scope and applicability

530.3 Definitions.

530.4 Confidentiahty.

530.5 Duty to file.

530.6 Service contracts with NVOCCs.
536.7 Certification of shipper status
530.8 Duty to labor organizations.

Subpart B—Filing Requirements

530.9 Service contracts

530.10 Notices.

530.11 Amendment, correction, and
cancellation.

530.12 Filing fees and other costs.

Subpart C-Publication of Essential Terms
530.13 Publication.

Subpart D-Exceptions
530.14 Exceptions.

Subpart E-Rejection

530.15 Contract non-acceptance, rejection
and notice

530.16 Implementation, prohibition and
rerating.

Subpart F—Recordkeeping and Audit

530.17 Recordkeeping and audit.

Appendix A to Part 530—Instructions for the
Filing of Service Contracts

Exhibit 1 to Part 530—Filer Registration
Form and Instructions

Authority: 46 U.S.C. App. 1704.1705, as
amended by Pub. L. 105-258. 112 Stat. 1802.

Subpart A-General Provisions

§ 530.1 Purpose.

The purpose of this part is to facilitate
filing of service contracts and
publication of certain essential terms of
those service contracts as required by
section 8(c) of the Shipping Act of 1984
(“Act”). This part enables the
Commission to review service contracts
to ensure that these contracts and the
parties to them comport to the
requirements of the Act. It is also the
purpose of this part to implement
electronic filing provisions for service
contracts to facilitate compliance and
minimize the burden on the oceanborne
commerce of the United States.

§530.2 Scope and applicability.

An individual ocean common carrier
or an agreement between or among
ocean common carriers may enter into

a service contract with one or rhore ¢
shippers subject to the requirements of:
the Act.

§ 530.3 Defmitions.

When used in thispart:

(a) Act means the Sipping Act of
1984 as amended by the Ocean
Shipping Reform Act of 1998.

(b) Agreement means an
understanding, arrangement, or
association (written or oral) and any
modification or cancellation thereof
which has been filed and effective .
under 46 CFR part 535 with the Federa}
Maritime Commission. The term does :
not include a maritime labor agreemeng.

(c) Authorized person means a carrie
itself or a duly appointed agent thereof
who is authorized to file service
contracts on behalf of the carrier party ;
to a service contract and to publish thet
corresponding statement of essential
terms and registered by the Cotamissidn
to file under § 530.5(d) and appendix A&
of this part.

(d) BTCL means the Commission’s
Bureau of Tariffs, Certification and
Licensing or its successor bureau.

(e) Common carrier means a-pérson .
holding itself out to the generad public-
to provide transportation by water of :
passengers or cargo between the United
States and a foreign country for
compensation that:

(1) Assumes responsibility for the
transportation from the port or point of
receipt to the port or point of ’
destination; and

(2) Utilizes, for all or part ofthat .
transportation, a vessel operating on tﬁe
high seas or the Great Lakes bétween &
port in the United States and a pert in
a foreign country, except that the term:
does not include a common caytier
engaged in ocean transportatian by ferfy
boat, ocean tramp, or chemical pareel :
tanker, or by a vessel when primarily -
engaged in the carriage of perishable
agricultural commodities:

(i) If the common carrier and the
owner of those commodities are who
owned, directly or indirectly, bya  :
person primarily engaged in the
marketing and distribution of these
commodities and

(ii) Only with respect to those
commodities. ,

(f) Conference means an agreement *
between or among two or more ocean ;
common carriers which provides for tie
fixing and adherence to unifo#m tarifft
rates, charges, practices and cenditiong
of service relating to the receipt, .
carriage, handling and/or delivery of -
passengers or cargo for all memnbess; bt
the term does not include joint servicd,
consortium, pooling, sailing, or '
transshipment agreements.
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i ¢



a

71668

Federal Register/Vol. 63, No 246/Wednesdav, December 23, 199&/Proposed Rules

{g} Controlled carrier means an ocean
common carrier that 1s, or whose
operating assets are, directly or
indarectly owned or controlled by a
government Ownershap or control by a
government shall be deemed to exist
with respect to any ocean common
carrier if.

(1) A majority portien of the interest
1n the carrier is owned or controlled in

y manner by that gevernment, by any
agency thereof, or by eny public or
private person controlled by that
government; or

(2) That government has the right to
appoint or disapprove the appointment
of a majority of the directors, the chief
operating officer or the chief executive
officer of the carrier.

(h) File or filing (of service contracts
or amendments thereto) means use of
the Commission’s eleatronic filing
system for receipt of a service contract
or amendment and the recording of its
receipt.

(i) Labor agreement means a
collective-bargaining agreement
between an employer subject to the Act,
or group of such employers, and a labor
organization or an agreement
preparatory to such a collective-
bargaining agreement among members
of a multi-employer bargaining group, or
an agreement specifically implementing
provisions of such a cellective-
bargaining agreement or providing for
the formation, financing, or
administration of a multi-employer
bargaining group, but the term does not
include an assessment agreement.

(i) Ocean common carrier means a
common carrier that aperates, for all or
part of its common carrier service, a
vessel on the high seas or the Great
Lakes between a port im the United
States and a port in a foreign country,
except that the term does not include a
common carrier engaged in ocean
transportation by ferry boat, ecean
tramp, or a chemical parcel tanker.

(k) Non-vessel-operating common
carrier (“NVOCC”) means an ocean
transportation intermediary as defined
by section 3(17)(B) of the Act.

(1) Service contract means a written
contract between one er more shippers
and an individual ocean common
carrier or an agreement between or
among ocean common carriers, in which
the shipper makes a commitment to

rovide a certain minimum quantity or

ortion of its cargo or freight revenue
over a fixed time periad, and the
individual ocean common carrier of the
agreement commits to a certain rate or
rate schedule and a defined service
level, such as, assured space, transit
time, port rotation, or similar service
features. The contract may also specify

provisions in the event of
nonperformance on the part of anv
party

(m) Shipper means a cargo owner. the
person for whose account the ocean
transportation s provided, the person to
whom deliverv 1s to be made; a
shippers’ association, or an NVOCC that
accepts responsibility for payment of all
applicable charges under the service
contract.

(n) Statement of essential terms
means a concise statement of the
essential terms of a service contract
required to be published under § 530.13
of this part

§ 530.4 Confidentiality.

All service contracts and amendments
to service contracts filed with the
Commission shall, to the full extent
permitted by law, be held in confidence.
Nothing contained in this part shall
preclude the Commission from
providing certain information from or
access to service contracts to another
agency of the Federal government of the
United States.

§ 530.6 Duty to file.

(a) Generally. The duty under this part
to file service contracts and notices, and
to publish statements of essential terms
shall be upon the carrier party or
conference which 1s the signatory to the
service contract.

(b) Agreements. A service contract
entered into by all members of a non-
conference agreement may be filed by
any member of that agreement, as the
carrier parties may so designate.
Signatories to a service contract
required to file a service contract under
this part shall be jointly and severally
liable for a failure to file the service
contract.

(c) Conferences.-(I) The duty to file
shall be upon the conference for service
contracts entered into by a conference
on behalf of its full membership.

(2) A service contract entered into by
fewer than all the members of a
conference may be filed by any
participating carrier, as the participating
carriers may so designate. Signatories to
a service contract required to file a
service contract under this part shall be
jointly and severally liable for a failure
to file the service contract.

(d) Registration.—(1) Application.
Authority to file or delegate the
authority to file must be requested by a
responsible official of the service
contract carrier party in writing, by
submitting to BTCL the Registration
Form in Exhibit 1 to this part and the
appropriate fee as defined under
§ 530.12.

o gy

(2) Approved registrations BTCL shall
grant Registrants with software certified
by BTCL a log-on ID and password for
filing and amending service contracts

(3) Seftware certification Certification
of software may be requested by
appointment through the Commission’s
Office of Information Resources
Management (“OIRM”) and payment of
the appropriate fee as set forth in
§ 530.12. OIRM wl] test the software as
set out in appendix A to this part.
Organizations certified prior to May 1,
1999 for the batch filing of “Essential
Terms Publications” (“ETs”) in the
Commission’s former “Automated Tariff
Filing Information System” (“ATFI”)
are not required to recertify their
software but may if they so choose using
the same procedure as for initial
certification.

(4) Emergencies. In an emergency, a
person, already authorized to maintain
and edit its firm’s organization record
under appendix A to this part, may
change a “publisher” under Appendix
A to this part, verbally notify BTCL, and
promptly submit the proper documents.

(5) Prior registration and certification.
Each organization registered to file
essential terms publications before May
1, 1999 will be issued a log-on ID and
password for access to file service
contracts under the Commission’s
electronic filing system.

Lnan

§530.6 Service contracts with NVOCCs.
No ocean common carrier or
agreement among ocean common
carriers may execute or file any service
contract in which a contract party, an
affiliate of such contract party, or a
member of a shippers’ association,
entitled to receive service under the
contract, is an NVOCC, unless such
NVOCC has a published tariff and proof
of financial responsibility as required by
sections 8 and 19 of the Shipping Act
of 1984 and Commission regulations
under this part, and 46 CFR parts 515
and 520.

§ 530.7 Certification of shipper status.
(a) Certification The shipper contract
party shall sign and certify on the
signature page of the service contract its
shipper status (e.g., owner of the cargo, -
shippers’ association, NVOCC, or .
specified other designation), and the
status of every affiliate of such contract
party or member of a shippers’
association entitled to receive service
under the contract.
(b) Proof of tariff and financial
responsibility. If the certification
completed by the contract party under
paragraph (a) of this section identifies
the contract party or an affiliate or :
member of a shippers’ association as an

o

W
]
Wty e

e e 8

R

vl ot e e T ¢




Federal Register/Vol. 63. No. 246/ Weanesday, December 23. 1598/ Pioposed Rules

71060

NVOCC, the ocean common carrier,
conference or agreement shall obtain
proof that such NVOCC has a published
tar1ff and proof of financial
responsibility as required under
sectrons 8 and 19 of the 1984 Act before
signing the service contract. An ocean
common carrier, conference or
agreement can obtain such proof by the
same methods prescribed 1n § 515.27 of
this chapter.

(c) Joining shippers association
during term of contract. If an NVOCC
joins a shippers’ association during the
term of a service contract and is thereby
entitled to receive service under the
contract, the NVOCC shal provide to
the ocean cammon carrier, agreement or
conference the proof of compliance
required by paragraph (b} of this section
prior to making any shipments under
the contract.

(d) Relianee on NVOCC proof;
independent knowledge. An ocean
common cartier, agreement or
conference executing a service contract
shall be deemed to have gomplied with
section 10(b}12) of the Act upon
meeting the requirements of paragraphs
(a) and (b) of this section, unless the
carrier party had reason t& know such
certification or documentation of
NVOCC tariff and bonding was false.

§ 830.8 Duty-to labor organizations.

(a) In response to a written request
transmitted from a labor erganization
with which #t is a party or is subject to
the provisioms of a collective bargaining
agreement with a labor organization, an
ocean common cartier shill state,
within a reasonable period of time,
whether it ig responsible for the
following werk at dock areas and within
port areas in the United States with
respect to Carga transperted under a
service contgact:

{1) The mevement of the shipper’s
cargo on a deck area or within the port
area or to or from railroad cars on a dock
area or within a part area;

(2) The assignment of intraport
carriage of the shipper’s aargo between
areas on a deck or within-the port area;

(3) The assigament of the carriage of
the shipper’s cargabetween a container
yard on a dack area or within the port
area and a rdil yard adjacent to such
container yard; or

(4) Theassigementof container
freight statien WOrk and maintenance
and repair wiork performed at a dock
area or within the port area.

(b) Terms. (1) For the purposes of this
section, the terms doek atea and within
the port area shall have the same
meaning and scope as defined in the
applicable collective bargaining
agreement.

(2) Foi the purposes of this section, a
reasonable perioa of time means

(1) if the cargo in question is due to
arrive 1n less than five (5) days from the
date of receipt of the request as defined
n paragraph (a) of this section, two (2)
days from the date of receipt of the
request; but

u) If cargo in question is due to arrive
m more than five (5) days from the date
of receipt of the request as defined in
paragraph (a) of this section, four (4)
days from the date of receipt of the
request.

3) For the purposes of this section,
movement includes, but is not
necessarily limited to, the normal and
usual aspects of the loading and
discharging cargo in containers;
placement, positioning and re-
positioning of cargo or of containers; the
insertion and removal of cargo into and
from containers; and the storage and
warehousing of cargo.

(4) For the purposes of this section.
assignment includes, but is not limited
to, the carrier’s direct or indirect control
over the parties which, the manner by
which, or the means by which the
shipper’s cargo is moved, regardless of
whether such movement is completed
within or outside of containers.

(5) For the purposes of this section,
transmit includes first-class mail, by
facsimile, by telegram, hand-delivery, or
electronic mail (“e-mail”).

(c) Applicability. This section requires
the disclosure of information by an
ocean common carrier only if there
exists an applicable and otherwise
lawful collective bargaining agreement
which pertains to that carrier.

(d) Disclosure not deemed admission
or agreement. No disclosure made by an
ocean common carrief shall be deemed
to be an admission or agreement that
any work is covered by a collective
bargaining agreement.

(e) Dispute resolution. Any dispute
regarding whether any work is covered
by a collective bargaining agreement
and the responsibility of the ocean
common carrier under such agreement
shall be resolved solely in accordance
with the dispute resolution procedures
contained in the collective bargaining
agreement and the National Labor
Relations Act, and without reference to
this section.

(f) Jurisdiction and lawfulness.
Nothing in this section has any effect on
the lawfulness or unlawfulness under
the Shipping Act of 1984, the National
Labor Relations Act, the Taft-Hartley
Act, the Federal Trade Commission Act,
the antitrust laws, or any other federal
or state law, or any revisions or
amendments thereto, of any collective
bargaining agreement or element

3
thereof, including any element&at 3

constitutes an essential term of a servnie
contract under section 8(c) of the Act. -

Subpart B-Filing Requirements

§ 530.9 Service contracts.

(@) Authorized persons pursuant to
§ 530.5 of this part shall file
electronically, in the manner set forth in
appendix A to this part, with BTCL a -
true and complete copy of every service
contract before any cargo moves
pursuant to that service contract, and gs
specified by this part.

(b) Every service contract filed with -
the Commission shall include the
complete terms of the contract, +
including, but not limited to, the
following:

(1) The origin port ranges in the case
of port-to-port movements and
geographic areas in the case of through
intermodal movements;

(2) The destination port ranges in the¢
case of port-to-port movements and -
geographic areas in the case oithmugli
intermodal movements;

(3) The commodity or commodities *
involved;

4) The minimum volume oF portiong

(5) The service commitments;

(6) The line-haul rate;

(7) Liguidated damages for non-
performance (if any);

(8) Duration;

(9) The legal names and businaess
addresses of the contract parties; the
legal names of affiliates entitled to
access the contract; the names, titles a§d
addresses of the representatives signi
the contract for the parties; and the d
upon which the service contragt was -
signed. An agreement service é¢omtract =
must identify the FMC Agreement
Number(s) under which the service *
contract is filed. Carriers, conferences :
and/or agreements which entep inte *
contracts that include affiliates must i&
each instance either:

(i) List the affiliates’ business
addresses; or

(ii) Certify that this information w1lli
be provided to the Commissiol upon :
request within ten (10) business days ¢f
such request. However, the
requirements of this section de not
apply to amendments to centriacts {
have been filed in accordance with thé
requirements of this section unless the
amendment adds new parties or
affiliates. Subsequent references in the
contract to the contract parties.shall
consistent with the first reference fe.g.;
(exact name), “carrier,” “shipper,” or =
“association,” etc.);

(10) A certification of shipper status:
in accordance with § 530.7; .

(11) A description of the shipment
records which will be maintained to

BTy
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support the contract and the address,
telephone number, and title of the
person who will respond to a request by
making shipment records available to
the Commission for inspection under

§ 530.17; and

(12) All other provisions of the
contract

(c) Certainty of terms. The terms
described in paragraph (b)(1)-(S) of this

ction may not:

(1) Be uncertain, vague or ambiguous;
or

(2) Make reference to terms not
explicitly detailed in the service
contract filing itself, ualess those terms
are contained in a tariff publication in
accordance with the requirements af 46
CFR part 520.

(d) Other requirements, Every service
contract filed with BTEL shall also
include, in the manner set forth in
appendix A to this part:

1) A unique service-contract number,
and consecutively numbered
amendment number, if any, ef mere
than one (1) but less than ten (10}
alphanumeric characters in length (“SC
Number”); and

(2) A number of more than one (1) but
less than ten (10) alphanumeric
characters in length which is the same
number assigned to the filer’s
publication of statement of essential
terms (“ET Number”).

§ 530.10 Notices.

(@) Notice to the Commission. Within
10 days of the occurrerice of any event
listed below, there shall be filed with
the Commission, pursaant to the same
procedures as those folowed for the
filing of an amendment pursuant to
§ 530.11 and appendix A to this part, a
detailed notice of:

(1) Correction (clerical or
administrative errors);

(2) Cancellation;

(3) Termination by mutual agreement,
breach or default not cevered by the
service contract;

(4) Adjustment of aceounts, by
rerating, liquidated damages, or
otherwise under § 530.96;

(5) Final settlement af any account
adjusted as described in § 530.16; and

(6) Any change to:

(i) The name of a basic contract party;

or
(ii) The list of affiliates, including
changes to legal names and business
ddresses, of any contract party entitled
Q‘receive or authorized to offer services
der the contract.

(b) Notice to contract party. A
proposed final accounting or rerating
shall be issued to the appropriate
contract party within 60 days of
termination, discontinuance, breach or
default of the service contract, for:

(1) Liab:laty for hiqurdated damages
provided for by the service contract; or

(2) Terminatien, breach or default not
covered by the contract

§530.11 Amendment, correction, and
cancellation.

(a) Amendment Service contracts
may be amended by mutual agreement
of the parties to the contract and shall
be filed electronically with the
Comumission 1n the manner set forth in
§530.9 and appendix A to this part.

(b) Corrections. Either party to a filed
service contract may request permission
to correct clerical or administrative
errors in the terms of a filed contract.
Requests shall be filed, in duplicate,
with the Commission’s Office of the
Secretary within 45 days of the
contract’s filing with the Commission,
accompanied by remittance of a $233
servige fee, and shall include:

(1) A letter of transmittal explaining
the purpose of the submission, and
providing specific information to
identify the initial or amended service
contract to be corrected;

(2) A paper copy of the proposed
correct terms. Corrections shall be
indicated as follows:

(i) Matter being deleted shall be struck
through; and

(ii) Matter to be added shall
immediately follow the language being
deleted and be underscore&

{3} An affidavit from the filing party
attesting with specificity to the factual
circumstances surrounding the clerical
or administrative error, with reference
to any supporting documentation;

(4) Documents supporting the clerical
or administrative error; and

(5) A brief statement from the other
party to the contract concurring in the
request for correction. *

6) If the request for correction is
granted, the carrier, agreement or
conference shall file the corrected
contract provisions using a special case
number as described in appendix A to
this part.

(c) Cancellation.-(I) Events
anticipated by the contract; rerating. An
account may be adjusted for events and
damages covered by the service
contract. This shall include adjustment
necessitated by either liability for
liquid&ted damages under § 530.9(b)(8),
or the occurrence of an event described
in parggraph (c)(2) of this section.

&) Events not anticipated by the
service contract. In the event of a
contract termination which is not
provided for in the contract itself and
which results from mutual agreement of
the parties or because the shipper party
has failed to tender the minimum
quantity or portion required by the
service contract:

{1) Further or cocntinued
implementation of the service contract
1s prohibited; and

(ii) The cargo previously carried
under the contract shall be rerated
according to the otherwise applicable
tariff provisions as set forth in § 530.16.

§ 530.12 Filing fees and other costs.

(@) Under the authority of the
Independent Offices Appropriation Act,
31 U.S.C 9701, the Commission assesses
a filing fee for the filing of service
contracts, modifications and corrections
thereto. Unless otherwise provided in
this part, checks, drafts or money orders
shall be remitted and made payable to
“Federal Maritime Commission” 800 N.
Capitol Street, NW., Washington, DC
20573.

(b) Unless otherwise specified,
overdue payments will be charged
interest in accordance with the rate
established by the Department of the
Treasury for each 30-day period or
portion thereof that the payment is
overdue. In addition to any other
remedy and penalty provided by law
and regulation, if payment is overdue
for 90 days the Commission may
suspend or terminate electronic filing
access.

(c) Fees. (1) Service contracts and
amendments. The filing fee shall be
$1.63 per filing for all initial and
amended service contract filings. Within
10 calendar days after the end of each
month, the Office of Budget and
Financial Management shall send a
billing statement for each filer.

(2) Filer registration. $91 for initial
registration for one firm and one
individual; and $91 for additions and
changes. No fee will be assessed to
continue filer registration for
organizations registered for batch filing
with the Commission prior to May 1,
1999.

(3) Filing Guide. $25 for diskette; $49
for paper format. Requests for filing
guides should be made in writing and
addressed to: “BTCL Manuals,” Federal
Maritime Commission, Washington, DC
20753. A check for the appropriate
amount should be made to the “Federal
Maritime Commission.”

(4) Corrections. $233 for corrections to
service contracts under § 530.11(c).

(5) Software certification. $496 per
test submission.

Subpart C-Publication of Essential
Terms

§ 530.13 Publication.

(a) Contents. All authorized persons
who have a duty to file service contracts
under § 530.5 are also required to make
available to the public,

A Ot
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contemporaneously with the Liing of
each service contract with the
Commission, and m tanft format, a
concise statement of the following
essential terms

(1) The port ranges

(i) Origin;

(1i) Destination,

(2} The commodity or commaodities
Involved;

(3 j The minimum volume or portion:
and

(4) the duration.

(b) Method. The statement of essential
terms shall be published as a separate
part in the filer’s tariff publication,
conforming to the format requirements
set forth 1n 46 CFR part 520. Where
there is mole than one carrier party to
the service €omntraget each of the carrier
parties to the service contract shall
publish theessential terms in their
individual tariff publication pursuant to
46 CFR part 520; except however, when
the carrier parties comprise the full
membership of a conference,
publication shall be made in the
conference tariff.

(c) References. The statement of
essential tegms shall contain the same
number as &at for the confidentially
filed service contract (“ET Number”).

(d) Terms. (1) If any of the essential
terms include figures for commodities
exempt under the Act or moving outside
of the United States trades, the
statement of essential terms shall so
note.

(2) If there are common carrier parties
to the contract other than the carrier
within whase tariff publication the
essential terms appear, they shall be
identified in the statement of essential
terms.

(e) Agents. Common carriers,
conferences, or agreements may use
agents to meet their publcation
requirement under this part.

(f) Locatien. The Commission will
publish on its website, www fimc.gov, a
listing of the locations of all service
contract essential terms publications as
defined in paragraph (e) of this section.
The Commission will update this list on
a periodic basis.

(g) Updating statements of essential
terms. To ensure &at the information
contained is a published statement of
essential tepms is current and accurate,
the statement of essential terms
publication shall include a prominent
notice indigating the date of most recent
publication or revision. When the
published statement of essential terms
are affected by filed amendments
pursuant to-§ 530.9 or corrections
pursuant to § 530.11(c), the current
terms shall be immediately changed and

published 1n the relevant statement of
essential terms

(h) Commission monitoring The
Commussion shall periodically monitor
the publications of statements of
essential terms 1o ensure that they
conform to the corresponding filed
terms.

Subpart D-Exceptions

§ 530.14 Exceptions.

(a) Except as provided in paragraphs
(b)(I) and (b)(2) of this section, the
Commission will not accept for filing
service contracts which exclusively
concern bulk cargo, forest products,
recycled metal scrap, new assembled
motor vehicles, waste paper or paper
waste, as those terms are defined in
section 3 of the Act or service contracts
exempted under section 16 of the Act.
Such service contracts transmitted to
the Commission for filing under
appendix A to this part shall be rejected
and the filer shall be notified of the
rejection.

(b) Inclusion in service contracts. An
excepted commodity or exempted
service listed in paragraph (a) of this
section may be included in a service
contract filed with the Commission, but
only if:

(1) There is a tariff of general
applicability for the transportation,
which contains a specific commodity
rate for the excepted commodity; or

(2) The contract itself sets forth a rate
or charge which will be applied if the
contract is rejected or otherwise
terminated.

(c) Warver of exemption. Upon filing
under this section, the service contract
shall be subject to the same
requirements as those for contracts
1nvolving non-excepted commodities

Subpart E-Rejection

§ 530.15 Contract non-acceptance,
rejection and notice.

(a) Non-acceptance. The Commission
shall not accept for filing any service
contracts which relate exclusively to
excepted commodities as described
under § 530.14{a). The Commission
shall immediately notify the filer of the
non-acceptance.

(b) Notice of intent to reject. (1)
Within 20 days after the 1nitial filing of
an initial or amended service contract,
the Commission may reject, or notify the
filing party of the Commission’s intent
to reject, a service contract that does not
conform to the requirements of the 1984
Act or this part. The Commission will
provide an explanation of the reasons
for such rejection or intent to reject.

(2) Except for rejection on the ground
that the service contract or amendment

thereto was not flied before cargo mose?
under It, or other major deficiencies
(such as no? contamlng terms required
by § 530.9(b)(1)-(8)) the parties will
have 20 days after the date appearing br
the notice of intent to reject ta resubmit

an appropriately modified contract. :

e )

§530.16 Implementation; prohibition anf
reratmg

(a) Performance under a service
contract or amendment thereto may
begin without prior Commission :
authorization on the day it is ¢ffective
consistent with § 530.5, except for
rejection under § 530.15;

(b) When the filing parties receive g
notice that an 1nitial or amended service
contract or statement of essential termg
has been rejected under § 530.15: -

(1) Further or continued
implementation of the service contrack
is prohibited,;

(2) All services performed under thé
contract shall be rerated in accordance
with the otherwise applicable tariff :
provisions for such services with notige
to the shipper within 5 days of the dag
of rejection; and

(3) Detailed notice shall be given to
the Commission under § 530.10 withig
10 days of:

(i) The rerating or other account
adjustment resulting from rejection
under this paragraph; or

(ii) Final settlement of the account
adjusted under § 530.11.

(c) If the rejected service contract wis
that of an agreement with no commoné
tariffs, the re-rating shall be in
accordance with the published tariff .
rates of the carrier which actually
transported the cargo which were in
effect at the time the cargo was
transported.

{d) Nothing in this section applies t§
service contracts unacceptable for ﬁln;g
with the Commission pursuant to
§ 530.15(a).

Subpart F—Recordkeeping and Aud§

5530.17 Recordkeeping and audit.

(a) Records retention for five years.
Every common carrier or agreédment
shall maintain original signed service
contracts, amendments, and their
associated records in an organized, *
readily accessible or retrievable mannér
for a period of five (5) years from the -
termination of each contract.

(b} (paragraph (b) is stayed until
further notice.] Where maintatned. (1)
Service contract records shall be
maintained in the United States, ex(,egt
that service contract records may be -
mainfained outside the United States #
the Chairman or Secretary of an
agreement or President or Chief
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Executive Officer of the carner certifies
annually by January 1, on a form to be
supplied by the Commission, that
service contract records will be made
available as provided in paragraph (c) of
this section.

(2) Penalty. If service contract records
are not made available to the
Commission as provided in paragraph
(c) of this section, the Commission may

ncel any carrier’s or agreement’s right
0 maintain records outside the United
States pursuant to the certification
procedure of paragraph (b) of this
section

(c) Production for audit within 30
days of request. Every carrier or
agreement shall, upon written request of
the FMC'’s Director, Bureau of
Enforcement, any Area Representative
or the Director, Bureau of Economics
and Agreements Analysis, submit eopies
of requested original service contracts or
their associated records within 30 days
of the date of the request.

(d) Agreement service contracts. In
the case of service comtracts made by
agreements, the penabies for a failure to
maintain records pursuant to this
section shall be jointly and severally on
all of the agreement members party to
the service contract in question.

Appendix A—Instructiens for the Filing of
Service Contracts

Part I—Filing Guide

Service contract filing will be done in
accordance with the insfructions to service
contract filers found in the Service Contract
Filing Guide (“Filing G&de”). Filers may
inspect a copy of the Filing Guide at the
Commission’s Bureau of Tariffs, Certification,
and Licensing (*“BTCL”} (or its successor),
800 N. Capitol St., NW, Buite 940,
Washington, DC The Fﬂing Guide may be
purchased from BTCL for a fee specified in
46 CFR 530.12

The Filing Guide includes the following
items

(@) Transaction set. The transaction set
format Includes all transaction set segments
and segment definition&

(b) Data Element Dictionary {“DED’} The
data element dictionary contains the
definition of data elements (e.g., amendment
number, date formats, etc.).

Part II—Filing

In all cases, the filing1s Processed as soon
as possible after submission/receipt of the
filing. The FMC’s service contract filing
system (“system”) assigns the filing date,

which is the date an electronically
‘ransmitted (“on-line batch") filing session

file transfer is initiated, assuming there has
been a successful file transfer. After the filmg
is processed, a filing-results message is
placed in the filer’s electronic mailbox on the
central site system. .

A Procedure Filing is performed by
transmission of prepared service contract
material to the FMC system over dial-up lines

from the filer's own computer, using Filing
Guide service contract transaction set formats
and the KERMIT or ZMODEM file transfer
protocols The conclusion of the file transfer
sequence 1s a positive keyboard entry to
mitiate the transfer and a response that
Indicates completion of that submission The
modem must be v 34 compatible

B. General format requirements

1. Database format The FMC service
contract database 1s structured from service
contract data elements and the service
contract terms formed by logical grouping of
those elements.

2. Transmission On-line batch
transmission of service contracts to the FMC
computer is governed by the transaction sets
contained 1n the Filing Guide. Service
contract filings not complying with the
regulations in this part or the formats and
valid codes contained in the Filing Guide are
subject to rejection.

3. Addmg new transactlon data. Requests
for major changes or additions to the
transaction set format and/or data shall be
submitted in wrniting to BTCL, with sufficient
detail and reasons for each proposed change.
A contact person and telephone number also
should be provided 1n case of questions.

(a) A proposed major change (other than a
corre¢tion}, such as to a transaction set, will
require formal configuration management
procedures and a minimum of thirty days’
advance notice of the change in the Federal
Register and the “Service Contract System
News”, available at system log-on, and by
other established Commission
comrmunications procedures.

(b) Minor changes will be entered into the
system and published as soon as possible.
Such minor changes include additions to any
of the standard terminology published 1n
appendix A to part 520.

C. Hardware and software requirements.

_.The basic equipment necessary to file
service contracts 1s a personal computer
(*“PC”), a VT-100 emulation software
package, and a modem The transmitted
filing session must be formatted to.comply
with the transaction sets. The transmission
may be via the use of KERMIT or ZMODEM
file transfer protocols after estabhishing a Imk
for on-line batch filmg with the FMC central
site computer.

The Commission will not make available to
the public software packages for firms to use
in formulating service co&act filings. The
Commission has released the Filing Guide
(with transaction set) into the public domam
so that qualified commercial firms can
develop filing software for the general
market. Firms which develop filing software,
must, by appointment through the
Commission’s Office of Information
Resources Management and payment of the
fee set forth in § 530 12, test their formatting
of service contracts transaction set format by
submission of that data to the FMC central
site computer before they will be permitted
to transmit any filings. The data must be
submitted via on-line batch transmission
over dial-up telecommunications links using
the required file transfer protocols. Testing
will require submisston of sample service
contract filings to the FMC system, with an
evaluation of the actual results of the

attempted filings to ensure that the
transaction set formats are properly
employed and that the filing results are
consistent with the filer’s expectations
Organizations certified prior to May 1.1999
for the batch filing of “Essential Terms
Publications” (“ETs"’) in the Commission’s
former “Automated Tanff Filing Information
System” (*“ATFI"") are not required to re-test
their software but may if 'hey so choose
using the same procedure as for inijtial
registrants

D Registration, Log-on |D and Password

1 System identifications (“IDs”) for filing
log-on and mitial password are obtained by
submitting the Service Contract Registration
Form {Exhibit 1 to this part), along with the
proper fee under § 530.12 and other
necessary documents, including delegation of
authonty, as prescribed by this part, to BTCL.
A separate Service Contract Registration
Form 1s required for each individual that will
file service contracts with the FMC. However,
each organization certified prior to May 1,
1999 to perform batch filmg of ET
publications 1n the Commuission’s former
“ATFI’ system, will be issued a new log-on
ID and password for access to file service
contracts.

2. Log-on IDs and passwords may not be
shared with or loaned to or used by any
mdividual other than the mdividual
registrant. The Commission reserves the right
to disable any log-on ID that is shared with,
loaned to or used by parties other than the
registrant.

3. Authority for organizational filing can be
transferred by submitting an amended
registration form requesting the assignment
of a new log-on ID and password. The
original log-on 1D will be canceled when a
replacement log-on ID is issued.

E. Connectmg to the Service Contract Filing
System

If service contract filer equipment
(hardware and software) is compatible with
the configurations specified in this section
and have been tested in accordance with Part
11 C. of this appendix, and the proper log-on
ID and password have been obtained under
this section, filing services are available to
filers registered under this section, over
commercial telecommunications using
standard (v.34 compatible) asynchronous
modems with data rates up to 28800 baud.
The dial-up procedures are set forth in the
Filing Guide.

F. Major menu selections.

Prop& connection will lead the filer to the
“Logo Menu,” which allows selections by
any filer for “Organization Maint.,”
“Mailbox,” *‘Service Contract System News,”
“Change Password,” “Screen Setup,” and
“Logout " Additionally, a registered filer can
access “Begin File Transfer” to initiate the
on-Ime batch filing of a service contract.
Upon the selection of “Begin File Transfer*
the filer will be presented the option to select
KERMIT or ZMODEM and to commence the
file transfer.

G. Conformity checks

Certain service contract data submitted to
the FMC for filing are screened for
compliance with conformity checks, and
certain data not automatically rejected by the
conformity checks are flagged for

Wity e
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Commission examiner review The
conformity checks are syntax checks, validity
checks and associative checks The system
will generally not accept service contracts
which fail comformity checks Commercially
developed batch filing software can be
designed to accomplish the same
functionality. However, all proposed filings
of service contracts must undergo the routine
system conformity checks before they can be
received into the database. Filers will be
notified of automatic rejeatians at this stage
by electronic mail, with a folow-up letter 1f
the electronic mail has not been read within
10 days of dispatch. The conformity checks
are:

1 Syntax Checks. Service contracts will be
checked for file integrity, proper data types,
field lengths, and logical sequence according
to the Filing Guide’s transaction sets. Data
not conforming to the data efement format or
type 1n the Filing:Guide’s DBD and the
sequence requirements of the transaction sets
and segment definitiens v&result in
rejections of submitted segvi€e contracts to
include the pdssible rejection of an entire
filing if form @nd format efrars are extensive
enough to pre¢lude processing.

2. Validity &heeks.Certaink data elements of
filed service contracts will also be checked
for data validity by type against the DED’s
published refarernce tables, such as
amendment codes, amendment numbers and
valid dates.

3. Associatiye Checks. The system uses
associative checks to identify logical
conformity with established service contract
filing rules. The following are some
representative types of associative checks
performed by the system

(a) Any initial service centract or
amendment must have:

(i) A valid erganization number.

(ii) No suspended earrier ar object status.

(iii) Appropriate filing authority.

(iv) Filing Lte (system-assigned) equal to
or less than the effective datd.

(v) Valid amd appropriate filing/
amendment cedes.

(vi) Valid ad appropriate filing, effective,
termination aad expiration dates.

(vii) When wused, valid spetial case number
and filing/am#éndment code “S,” with no
other filing/amendment codes entered.

(viii) Each service eontract must have a
new (unique to carriar/conference/
agreement) se¢vice contraét number. The
service contract number must be paired with
a unique esseptial terms nungber and the pair
must remain gonstant for all amendments
and must be consistent between the filed
service contracts end the published statement
of essential tefms.

H. Filing/amendment codaes.

I. Codes. Filing/amendment codes must be
valid Filing Guide codes and the effective,
termination (if any) and expiration dates
must match the corresponding dates
published in the statement of essential terms

2. Multiple symbols. Filed service contracts
frequently can be coded with more than one
symbol. Accordingly, the field, “Amendment
Type,” will aHow up to three different,
compatible sybols {Amendment codes and
definitions aré presented in the Filing Guide
and the Standird Terminology Appendix to
46 CFR part 520).

1 Control dates and history

1 Filing date The filing date 1s the date
any service contract or amendment 1s
processed by the system Filers will have a
filing date automatically assigned to all
service contracts and amendments filed
according to the start time of the file transfer,
for tile transfers that are successfully
completed, U.S. Easiern Time Zone. Filers
should plan the transmission of filing session
files to allow for retransmission(s) starting
during the same U.S Eastern Time Zone
date, 1n case the results of the initial
transmission(s) are not successful

2. Effective date. The effective date is the
date upon which a service contract or
amendment is scheduled to go into effect by
the filer. Specifically, a service contract or
amendment becomes effective at 12:01 a.m.
on the beginning of the effective date. The
effective date of the corresponding statement
of essential terms cannot be prior to the filing
date of the service contract or amendment
with the Commission

3. Exprration date. The expiration date is
the last day, after which the entire service
contract is no longer in effect.

Part III—Organization Record and Register

A. Organization Record The organization
record is the master record for all service
contract information in the system for a
specific firm. Upon Commission acceptance
of registration, a “shell” organization record,
specific to the requestor, is established and
contains the organization number,
organization name and organization type
The firm’s authorized representative can then
access the newly established organization
record, using the special access log-on ID and
password to file the address for the firm’s
home office, and complete the affiliations, d/
b/a, and publisher lists as appropriate. To
maximize security of the data, maintenance
(editing) of the organization record will be
permitted only to the individual in the firm
holding the special access log-on ID and
password for organization record
maintenance.

B. Service Contract Register Each
organization must create a service contract
register (“register”) prior to the filing of any
service contracts or amendments thereto (and
including “general rules” filings). The
register is a directory subordinate to which
service contracts and their amendments are
filed Each organization may create more
than one register (e.g., according to location
groups). Each register must include a record
reflecting the filer’'s name, organization
number and status (e.g. ocean common
carrier/conference) which identifies the filer
At the option of the filer, the register may
also include the filer’s service contract rules,
i e. the stated terms and conditions set by the
carrier, agreement, or conference party to a
service contract which govern the application
of service contract rates, charges and other
matters

Part IV-Service Con tracts

As required by § 53C.9, each service
contract filed with the Commission shall
include the following.

A Service Contract Title. The filer’s title of
the service contract (generally descriptive of
the commodity and/or service)

B. SC Number (Service contractnumnger)
The “SC Number” 1s defined by the filer ang
shall be entered 1n the appropriate field. §

C. ET Number (statement of esséntial tergas
number] The “ET Number” is defined by the
filer and shall be entered 1n the appropriate
field (Note: Service contracts must have a
new (unique to carrier/conference/
agreement) service contract number for the
mtial filing. The service contract iumber z
must be paired with a unique essagtialiengs
number and the pair must remain constant x
for all amendments and must be c¢nsistent:
between the tiled service contracts and the 2
published essential terms documents.) :

D. Amendment Number. Where feasible, *
service contracts should be amended by  :
amending only the affected specific tertn(s}
or subterms. Each time any part ofa servicé
contract is amended, the filer shali assign%

Y Y (10

y

consecutive amendment number (gp ta thi
digits), beginning with the numbef ““1.” (T|
amendment number field must be*0” or £
void for the initial filing). Each time any pét
of the service contract is amended, the t
“Filing Date” will be the date of filing of thi
amendment. .

E. FMC File Number. The FMC File -
Numbers will be system-assigned as Initialz
service contract filings are received and  ~
processed. The FMC File Numbers will be .
assigned sequentially and will stagtata
number designated by the FMC. The FKC
File Number will be provided to filers in the
acknowledgment message (via electronic =
mail) for filings. _

F. Effective Date. The service contract magst
indicate the effective date and theexpirati
date governing the duration of theﬁccm:s-act;
The duration must also be set forth in Fe
No. 8 where the duration of the cantract shjll
be stated as a specific fixed time period, w
a beginning date (effective date) amdan ¢
ending date (expiration date). N

G. Amendment Codes. All amendment :
codes listed in the Filing Guide, except “G?
and ““S”, may be used in any combination
with up to three amendment codes for :
amendments. .

H. Special case symbol and number. The
*S$” amendment code must be used singly, :
and in conjunction with a validated speciaf
case number for corrections to serviée £
contracts.

I. Filing Date. The filing date is
automatically set by the system whenever ¢
service contract or amendment thereto is
filed. .

J. Contract terms (“terms’]. Terms Nos. £
to 11 shall address the subjects ansl bear thi
terms” titles for the respective numbers
exactly as provided in this section; (Ndke: i
a subject is not included, such as No. 12,
number must be listed with the agpropriat
title and the designation “NA.” AR terms =
may be subdivided into subterms Io facilitdte
amendment). B

1. Origin (No. 1). “Origin” includes :
the origin port range(s) in the ease of %
port-to-port movements, and be origi
geographic area(s) in the case of thro
inter-modal movements, excep that
origin and destination of carga movin

under the contract need not be stated
the form of “port ranges” or “‘geagrapiic

mﬁ: 1
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pai ies Service contracts shall only
employ locations (points) that are valid.
published locations in the National
Imagery and Mapping Agency (“NIMA”)
gazetteer and ports published or
approved for publication in the World
Port Index (Pub. No. 150).

2. Destination (No. 2). “Destination”
mcludes the destination port range(s) in
.ase of port-to-port movements, and

estination geographic area(s) in the
case of through intermodal movements,
except that the origin and destination of
cargo moving under the contract need
not be stated in the form of “port
ranges” or “geographic areas,” but shall
reflect the actual locations agreed to by
the contract parties. Service contracts
shall employ only locations (points]) that
are valid, published locations in the
National Imagery and Mapping Agency
(“NIMA"") gazetteer and ports published
or approved for publicatien in the
World Port Index (Pub. No. 150).

3. Commodities (No. 3). Term No. 3
shall include commodities covered by
the service contract. For each
commodity filed in this tdrm, a separate
formatted commodity index entry is
required. To the maximum extent
possible, service contracts should use
the U.S. Harmonized Tar#f Schedule
(“US HTS”) for commedity coding and
associated terminology.

4. Minimum quantity or partion (No.
4). Term No. 4 shall address the
minimum quantity or porfion of cargo
and/or amount of freight revenue

necessat v lo obtain the rate orate
schedule(s) The mmmmum quantity or
cargo commutted by the shipper may be
expressed as a fixed percentage of the
shipper’s cargo.

5. Service commitments (No 5) Term
No. 5 shall address the service
commitments of the carrier, conference
or specific members of a conference,
agreement or specific members of an
agreement, such as assured space,
transit time, port rotation or simalar
service features.

6. Rates or rate schedule(s) (No. 6)
Term No. 6 shall contain the contract
rates or rate schedules, including any
additional or other charges (e.g., general
rate increases, surcharges, terminal
handling charges, etc.) that apply, and
any and all conditions and terms of
service or operation or concessions
which in any way affect such rates or
charges.

7. Liquidated damages for non-
performance. if any (No. 7). Term No. 7
shall include liquidated damages for
non-performance, if there is such
provided for in the service contract.

8. Duration of the contract (No. 8).
The duration of the contract shall be
stated as a specific, fixed time period,
with a beginning date (effective date)
and ending date (expiration date).

9. Signature date, contract parties,
signatoriesandaffiliates, | any (No. 9). The
identification of contract parties must be
included as follows:

[a) the legal names and business addresses
of the contract parties. (Note: if the service
contract is entered into by an agreement or
conference, this shall include the

oG ki

corresponding agreement number on file
with the Commission).

(b) the legal names, titles, and addresses of
representatives signing the contract for the
parties and the date the contract was signed,
and

(c) the legal name(s) and business
address(es) of affiliates entitled to access the
contract, if any Subsequent references in the
contract to the contract parties shall be
consistent with the first reference (e.g., (exact
name], *“carrier,” “shipper,” or *‘association,
etc.) (Note: This term must name every
affiliate of each contract party named under
§ 530.9(d)(4) entitled to receive or authorized
to offer services under the contract, except
that 1n the case of a contract entered mto by
all of the parties of a conference, agreement
or shippers’ association, individual members
need not be named unless the contract
includes or excludes specific members.)

. Shipper’s StatusCertification and
Affiliates, 1f any. {No. 1 3 . The shipper
signatory(ies) must certify its status and that | 3
of any affiliates 1n accordance with § 530. of

et iging. LU s a0

this part.

lf. Records (No. 21). Term No. 11 must
contain:

(@) A description of the shipment records
which will be maintained to support the
contract; and

(b) The address, title, and telephone
number of the person who will respond to a
request by making the original signed service
contract and shipment records available to
the Commission for Inspection under
§ 533,17 of this part.

12, otherProvisionsof t he Contract(No.
100-999). Any term of a service contract not
otherwise specifically provided for in this
section shall be entered after the above terms
and in numerical order, beginning with No.
100.
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EXHIBIT 1 -- SERVICE CONTRACT REGISTRATION [FORM FMC-82]
ORGANIZATION NO

PLEASE TYPE OR PRINT

SERVICE CONTRACT REGISTRATION

(SEE ATTACHED INSTRUCTIONS)

1. This Registration is: { ] Initial [ ] Amendment (Specify change)

2. Registrant

Full Legal Name of firm (or individual, if not a tirm)

(Doing Business As)
3. Address of )
Heme Office (Number mod Street) Telephone
(Number and Street) Fax
(CIty/SuuK‘ountry) (Federal TIN Number) E-Mail (optional)
4. Billing ()
Adiiress If (Number and Street) Telephone
Different
(Number snd Street) Fax
(City/State/Country) E-Mail (optional)
§. Organization Number (if known)

6. Registrant Type [ 1vOcCE [ 1 Tariff Publisher/Agent/Other
(Check one) [ 1 Agreement { ] Conference/Joint Service

7. Permissions Reguested and Person granted these permissions (€heck permissions that apply)

Full Legal Name
DMainumnce of organization record [JFile service Contracts
Registered for Batch Filing Prior to May 1, 1999? (Y/N) If Yes, show date
If the.person to perferm tbc filing already has an existing Log-on, list only the Log-on for tbrt person.
Existing Log-on
Signatuie of Antliorizéd Gfficial Print or Type name of Authorized Official
date
FMC USE ONLY
Logon. Initia) Password 1D Directory.

DateAsg / / AsgBy

1298
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Exhibit 1—Instructions for Service Contract
Registration [Form FMC-831

Instructions

Line 1 Registration Indicate whether this
1s the 1imtial (first time) registration or an
amendment to an existing Service Contract
Regstration

Line 2 Registrant This must be the full
legal name of the firm or individual
registering for the FMC’s Service Contract
Filipg System and any trade names. The
riant name should match the corporate
c r or business license, conference
membership, etc It should be noted that the
registrant name cannot be changed by the
registrant after the registration without
submission of an amended regstration fee.

Line 3. Address of Home (%’)ce. The
complete street address should be shown 1n
addition to the post office box Also, provide
the registrant’s Federal Taxpayer
Identification Number (“TIN*Number)

Line 4 Billing Address if Different This
should be completed 1f the billing addres«
differs from the home office address Shon
the firm name 0f different from the
registrant), street address and post office box
(if applicable)

Line 5 Organization Number Complete 1f
known (Regulated Persons Index or ‘“RPI”
number)

Line 6 Registrant Type Indicate the type
of organization. A registrant cannot be more
than one type This data cannot be changed
by the registrant after registration without
submission of an amended registration form

Line 7 Permissions Requested and Person
Granted These Permissions

Mamtenance of Organization Record-The
person listed in line 81s authorized to access
the organization maintenance functions (1 e,
modify orgamzation information, assign
publishers, affihations, and d/b/as).

Service Contract Filing—The person listed
in line 8 is authorized only to submut tilings.

Line 8 Certified f or  Botch Filing Indicate
whether the registrant was registered with
<oftware certified to perform batch filings
priorto Mayl, 199Dg Otherwise, the
registrant must first be certified for batch
filing as outlined 1n 46 CFR part 530 After
certification, the registrant can submit an
amended registration form to request
permission for a person 1n their organization
to perform the batch filing If the person
already has an existing log-on, the log-on (not
the password) should be histed on the
requesting form. Also, the certification date
received from the FMC should be histed on
the requesting form

By the Commussion.

Joseph C. Polking,

Secretary
IFR Doc 98- 33894 Filed 12- 22-98; 845am)
BILLING CODE 6730-01-P
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